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DEQ S ON AND CROER

O Septenber 6, 1978, Admnistrative Law Gficer (ALO Robert
LeProhn i ssued the attached Decision in this proceedi ng. Thereafter,
Respondents, H ghl and Ranch and San d enente Ranch, Ltd. (hereafter H ghl and
and San denente, respectively), the Lhited FarmWrkers of Awerica, AHL-A O
(WA , and the General Qounsel each tinely filed exceptions and a supporting
brief. Hghland and the General Counsel each filed an answering brief. ¥
The Board has considered the record and the ALOs Decision in

light of the exceptions and briefs and has deci ded to

Y Hghland' s answering brief to the UPWs exception argues that the
exception should not be included in the record because it was not
acconpani ed by a proof of service, signed under penalty of perjury, as
required by 8 Gal. Admn. Gode Section 20430. A though that section
requires a signature on the proof of service filed wth the Board, a
signature on the copy served upon the parties is not necessary. The
proof of service attached to the UFWs exception and brief filed wth
the Board was prepared in conpliance wth our regul ati ons. Ve
therefore reject Hghland' s contention that the UFWs excepti on and
brief shoul d be excluded fromthe record.



affirmthe rulings, findings, and conclusions of the ALOand to adopt his
recomrmended Q- der as nodified herein.

Renoval of Franci sco Rui z Quznan from Shed \Wr k

W affirmthe ALOs concl usion that H ghland vi ol ated
Labor Qode Section 1153(c) and (a)? by renovi ng Franci sco Rui z

Quznan fromshed work in late April 1977,¥ because of his union activities.
Gontrary to the ALQ however, we find that other nal e shed workers, in
addition to Ruiz, did not work in the shed after April 26. W& also note that
the ALOmsstated David Qwte's testinony. Qwte testified that after he
renoved Ruiz fromthe shed, no nale cauliflower trimers renai ned; he did not
testify that no nal e shed workers remai ned. Ve nonethel ess affirmthe ALO s
concl usion on the basis of the considerabl e record evidence indicating that
Rui z was renoved fromshed work in violation of the Act, including the timng
of his renoval fromthe shed, the fact that | ess experienced workers were
allowed to continue shed work and, nost inportantly, Hghland's failure to

return Ruiz to shed work later in the season.

O scharge of Sal vador Guznan Qtiz

V¢ affirmthe ALOs conclusion that Hghland viol ated Section 1153
(c) and (a) by dischargi ng Sal vador Guznman Qtiz because of his union
activities. Ve place no reliance, however, upon the fact that supervisor

| saac Rodriguez did not effect that

Z NI statutory references in this decision are to the California
Labor Code unl ess ot herw se not ed.

3 Al dates inthis decision refer to 1977 unl ess ot herw se not ed.
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di scharge until the end of the workday.

Ref usal of Emergency Leave for Bartol o Prado Navarro

H ghl and excepts to the ALOs conclusion that it viol ated Section
1153 (a) by constructively discharging Bartolo Prado Navarro, by requiring him
to quit rather than granting himan energency | eave. O Septenber 2, Prado
appr oached supervi sor Tosh Qmwte and requested an energency | eave of absence
because hi s daughter needed an operation. Owte denied the request,
ost ensi bl y because he di d not know whet her work woul d be avai |l abl e upon

Prado’s return. Qwte told himto see Gl van about work. ¢ The

ALOfound that Qwte' s refusal to grant the | eave was in retaliation agai nst
the enpl oyees because they voted for the UFW ¥ W affirmthe ALOs concl usi on
but concl ude that the conduct violated Section 1153(c) as well as (a).

H ghl and argues that its conduct was | awful because it had no
know edge of Prado’'s union activities. Ve reject this contention because the
General ounsel need not prove that an enpl oyer had know edge of an i ndivi dual
discrimnatee's union activities or synpathies if it can otherw se be
denonstrated that the union considerations were the basis of the enpl oyer's

conduct .

Y Fermin Galvan Torrez was a visible and inportant figure in the UFWs

organi zing drive at Hghland. He had no authority to grant | eaves or
ot herw se af fect anot her enpl oyee's worki ng conditions.

¥ W infer that Qwte acted in retaliation agai nst the enpl oyees because of
thei r union support not only for the reasons stated by the ALQ but al so based
on Hghland' s strong anti-union ani nus evidenced in part by its el ection-day
conduct, owner Toby Tsuna's speech to the enpl oyees in which he threatened to
di scharge all enpl oyees who voted for the union, and Qwte's remark that Prado
shoul d see Gal van about wor k.
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It is sufficient for the General (ounsel to show that an enpl oyer
discrimnated against an individual in retaliation for the union activities of

the enpl oyees as a group. The Lariner Press, 222 NLRB 220, 91 LRRV 1379

(1976), enf'd in part, MSP. Industries, Inc. v. NNRB 568 F.2d 166, 97 LRRM
1403 (10th G r. 1977).

DO scharge, Bviction and Detention of Fermn Gal van Torrez, Sal vador Ramrez
Ramrez, Jose Magana Martinez, and Sal vador H ores

V¢ affirmthe ALOs concl usion that H ghland di scharged these four
enpl oyees and evicted themfromits labor canp in violation of Section 1153
(c) and (a). V¢ also affirmthe ALOs concl usion that Section 1153 (a) was
not viol ated when Marine Qorps personnel detained the enpl oyees at the base
gate.

The ALO declined to foll ow NLRB v. Uhiform Rent al

Service, Inc., 398 F. 2d 812, 68 LRRM 2968 (6th dr. 1968) in which the S xth

Arcuit refused to enforce an order of the National Labor Rel ati ons Board
(N.RB); the Gourt found that an enpl oyee had been di scharged because she
renoved a notice posted by the enpl oyer rather than because of her union

activities. The ALOinstead followed LhiformRental Service, 161 NLRB 187, 63

LRRM 1240 (1966)% in which the NLRB found the enpl oyer's expl anati on to be
pr et ext ual .
V¢ need not here decide whether Section 1148 7 requires us to

followdecisions of the U S drcuit Gourts of Appeal rather

¥ The citation appearing in the AOs decision is incorrect.
7 Labor Code Section 1148 reads:

The Board shal|l follow applicable precedents of the
National Labor Rel ations Act, as anmended.
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than decisions of the NLRB in cases in which they conflict. The Qourt in

LhiformRental apparently followed the decision of the Admnistrative Law

Judge by finding that the enpl oyer had a valid and bona fide busi ness
justification for the discharge. The Admnistrative Law Judge had based t hat
determnation upon the deneanor of the wtnesses. The conflict between the
NLRB and the S xth Qrcuit is thus based upon credibility resol utions rather
than upon di sagreenent about the applicable I egal principles. A case which
hi nges upon the deneanor of the wtnesses is not controlling precedent here.
Ve find, as did the ALQ that the reason given by Respondent in this case was
pr et ext ual .

Hghland s Refusal to Bargain

An election was held at Hghland on July 28; although the UFW
received a majority of the votes cast, election objections were filed,
del aying the Board's certification of the UFWuntil Novenber 29. Wiile the
el ection obj ections were pendi ng, H ghl and negotiated a sal e of its busi ness
to San denente, which was consunmat ed on Novenber 29,¢ the sane day the
certification issued. Hghland admts that it did not notify the UFPWof the
pending sale and did not neet and consult wth the UFWover the effects of
the sale upon its enpl oyees until after the Board certified the UFW The ALO
concl uded that, because the UFWwas subsequently certified, H ghland viol at ed
Section 1153 (e) and (a) by failing to notify the UFWof its decision to sell

the business and failing to bargain about the effects of that decision prior

¥ The parties stipulated to this date.
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to the sale.
Wil e an enpl oyer clearly is not under an obligation to bargain
towards a conprehensi ve col | ective bargai ni ng agreenent during the pendency

of election objections, Sundstrand, Inc. v. NNRB 538 F. 2d 1257, 92 LRRM

3266 (7th dr. 1976), it acts at its own peril should it unilaterally decide
to change the terns or conditions of enpl oynent. The NLRB ful ly expl ai ned

this doctrine in Mke O Gonnor Chevrol et, 209 NLRB 701, 85 LRRM 1419 (1974),

rev'd on other grounds, 512 F.2d 684, 88 LRRM 3121 (8th dr. 1975):

The Board has | ong hel d that, absent conpelling
econom c consi derations for doing so, an enpl oyer acts
at its peril in naking changes in terns and conditions
of enpl oynent during the period that objections to an
el ection are pending and the final determnation has not
yet been nade. And where the final determination on the
objections results in the certification of a
representative, the Board has hel d the enpl oyer to have
violated Section 8 (a) (5) and (1) for havi ng nade such
uni | ateral changes. Such changes have the effect of
bypassi ng, undercutting, and undermning the union's
status as the statutory representative of the enpl oyees
inthe event a certificationis issued. To hold
ot herw se woul d al | ow an enpl oyer to box the union in on
future bargai ning positions by inplenenting changes of
policy and practice during the period when obj ections or
determnative challenges to the el ection are pendi ng.

... [We find ... that Respondent was not free to nake
changes in terns and conditions of enpl oynent during the
pendency of post-el ection objections and chal | enges

W thout first consulting wth the Uhion.

See also, W R Gace & ., 230 NLRB 617, 95 LRRM 1459 (1977), enf'd in

part, 571 F.2d 279, 98 LRRM 2001 (5th dr. 1978).
H ghland argues that this federal precedent is inapplicable
because, under the Agricultural Labor Relations Act (ALRA), it is an

unfair |abor practice for an enpl oyer to
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bargain with an uncertified union [Section 1153(f)]. ¥ V& rej ect

that contention. In Kaplan's Fruit & Produce (., 3 ALRB No. 28 (1977),

where the enpl oyer argued that Section 1153(f) prevented it from bargai ni ng
wth the UFWafter the UPWs certification had expired, we said:

The prohibition agai nst an enpl oyer' s recogni zi ng an
uncertified unionis clearly directed, not towards an
arbitrary tine limt on bargai ning, but towards preventing
vol untary recognition of |abor organizations. The facts in
Engl und v. Chavez, 8 CGal. 3d 572 [invol vi ng enpl oyer
favoritismtoward one of two conpeting unions prior to the
adoption of secret ballot election procedures], are too mich
a part of the history | eading to the enactnent of the ALRA
for us to consider 1153(f) as anything but a guarantee of
freedomof choice to agricultural enpl oyees through the
nachi nery of secret ballot el ections. The prohibition

agai nst bargaining wth an uncertified union does not and
shoul d not preclude bargaining wth a union that has been
chosen through a secret ballot election. (at p. 7)

The prohibition against bargaining wth an uncertified union in
Section 1153(f) is not a license for an enpl oyer to make unil ateral changes
in working conditions between an el ection and certification. V¢ believe the
federal precedent is applicable. Wile there is no legal obligation to enter
into the conprehensive negotiations contenpl ated by Section 1155. 2(a),

"absent conpel |ing economc considerations for doing so, an enpl oyer acts

¥ Labor Code Section 1153(f) reads:

It shall be an unfair |abor practice for an
agricultural enployer to do any of the fol |l ow ng:

(f) To recognize, bargain wth, or sign a
col | ective bargai ning agreenent wth any | abor
organi zation not certified pursuant to the provisions of
this part.

5 ALRB No. 54 1.



at its peril in nmaking changes" in existing terns and conditions of

enpl oynent while the certification issue is pending before the Board. Thus,
information to and consultation wth the union prior to such changes nmay be
found to have been required by a subsequent certification of the union as
the excl usi ve bargai ning agent. %

Duri ng the pendency of el ection objections, Hghland decided to
go out of business and, in fact, consunmated the sal e the day the
certification issued. As aresult of this sale, all enployees living in the
| abor canp were evicted on short notice, including individual s who had been
there for substantial periods of tine. Housing had been provided to
enpl oyees at mninal rent. Furthernore, enpl oyees who expected to continue
working for H ghland once the next agricul tural operation began were deni ed
that opportunity wthout notice. ¥ Hghland acted at its own peril by
instituting this change wthout first consulting wth

TEHTTETTTETTTT ]
TEHTTETTTETTTT ]

9 An enpl oyer is still, of course, required to retain a stance of
neutrality as between rival unions, and is subject to Section 1153 (b) which
nmakes it an unfair |abor practice for an enpl oyer to domnate or assist a

| abor organi zation. See, for exanple, The Drackett CGonpany, 207 NLRB 447,

84 LRRVI 1654 (1973), enf'd 90 LRRM 2844 (7th dr. 1974) , and Mdwest P ping

& Supply Go., 63 NLRB 1060, 17 LRRM 40 (1945).

Y This was nitigated by San Qenente's decision to hire a substantial
nunber of H ghl and enpl oyees as part of its |abor force. However, San
denente did not reopen the labor canp and the record indicates that it had
no intenti on of doi ng so.
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the UPWover the effect of the closure upon the enpl oyees. ¥

Because we subsequently certified the UFWas the excl usi ve bargai ni ng
representati ve of Hghland s agricul tural enpl oyees, we concl ude t hat

H ghl and' s conduct viol ated Section 1153(e) and (a).

V¢ shall order Hghland to bargain wth the UFWover the inpact on
bargai ni ng unit enpl oyees of its decision to close the business. However, we
note that a bargai ning order, standing al one, cannot renedy the unfair |abor
practice. Hghland s conduct deprived the enpl oyees of the opportunity to
bargai n over the effects of the sale at a tine when the UFWhad sorme neasure
of econonic strength;® this conduct nakes it highly unlikely that neani ngful
bargaining wll take place. Ve wll, therefore, provide a Iimted nake-whol e
renedy designed to create conditions simlar to those that woul d have been
present had H ghland consulted wth the URWprior to the end of the harvest
and the consummation of the sale. To do otherw se woul d sinply reward
Hghland s failure to notify and consult wth the UPWconcerning the facts

surrounding the sale. J-B Enterprises, 237 NLRB No. 55, 99 LRRM 1432 (1978);

W R Qace & (., supra; Transnari ne Navigation Corporation, 170 NLRB 389,

67 LRRVI 1419 (1968).

2 Athough it is not an unfair |abor practice for an enpl oyer to go out of
busi ness w t hout bargai ning over the decision to do so, it is an unfair
| abor practice to refuse to bargain about the effects of that decision on
the enpl oyees involved. Summt Tooling Go., 195 NLRB 479, 79 LRRM 1396
(1972), enf'd 83 LRRM 2045 (7th dr. 1973).

¥ For this reason, we find that Hghland did not discharge its duty by
comng to the bargai ning table on Decenber 2, after the sal e had been
clonsugnat ed, the enpl oyees had been laid off and the | abor canp had been
cl osed.

5 ALRB Nb. 54 9.



In accord wth the renedy devel oped by the NLRB for this type of

violation (Transnari ne Navi gational Corporation, supra), we wll order

Hghland to pay to its agricultural enployees their daily wages as of
Novenber 28, 1977, fromfive days after the issuance of this Decision until:
(1) the date Hghl and bargains to agreenent wth the UFWabout the inpact of
its decision to close the business; or (2) the date Hghland and the UFW
bargain to a bona fide inpasse; or (3) the failure of the UFWto request
bargaining wthin five days after issuance of this Decision or to commence
negotiations wthin five days after Hghland's notice of its desire to
bargain; or (4) the subsequent failure of the UPWto bargain in good faith.
In no event shall the back pay period exceed the period of tine necessary
for the enpl oyees to obtain alternative enpl oynent and, for those enpl oyees
who were evicted fromthe | abor canp, to obtai n other, conparabl e housi ng.
Despite Hghland s violation of Section 1153(e) and (a) by
failing to consult wth the UPWover the effects of its closure, we
neverthel ess find that Hghland did not violate Section 1153(e) and (a) by
its bargaining tabl e conduct. Because only one neeting took place, it is
i npossi bl e to det erm ne whether H ghl and was engagi ng i n surface bargai ni ng.

San denente's Refusal to Bargain and Liability for Hghland s
Unfair Labor Practices

San d enente purchased H ghl and' s busi ness on
Novenber 29, 1977. The ALO concl uded that, as a successor to H ghl and,
San denente viol ated Section 1153(e) and (a)
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by failing to bargain wth, the UA'W A though San el enents admts that it
refused to neet wth and supply relevant infornation to the UFW it contends
that it was not a successor and was therefore not under an obligation to
bar gai n.

This is our first case presenting successorship issues. As the

Suprene Gourt noted in Howard Johnson v. Detroit Joint Exec. Bd., 417 U S

259, 86 LRRM 2449 (1974), the successorship question is difficult, arising in
extrenely varied factual circunstances and |l egal contexts. A traditional
common- | aw approach is therefore particularly appropriate, and we shal |l deal
W th successorshi p i ssues on a case-by-case basi s.

The NLRB and the courts during years of deciding cases inthis
area have established certain principles regarding the inpact of changes in
the ownershi p or busi ness structure of an enpl oying entity upon the interests
of capital and those of |labor. The first principle is that sone balance is to
be struck between the rights of enpl oyers and those of enpl oyees. The
Suprene Gourt of the Lhited Sates has said:

The obj ectives of national |abor policy ...
require that the rightful prerogative of owners
I ndependent |y to rearrange their busi nesses and
even elimnate thensel ves as enpl oyers be

bal anced by sonme protection to the enpl oyees
froma sudden change in the enpl oynent

relationship. John Wley & Sons v. Livingston,
376 US 543, 55 LRRVI 2772 (1964) .

This principle is no less appropriate in Galifornia agriculture than in. the
nation's other industries, although it nay be nore difficult to apply.

Both sides of the bal ance we nust attenpt to strike

5 ALRB Nb. 54 11.



between the interests of enpl oyers and enpl oyees i n successorshi p cases
present conplexities unique to Galifornia's agricultural industry. Wth
respect to enpl oyers, there is often a difficulty in determning who is the

enpl oyer of a particular group of enpl oyees. See, e.g., Joe Maggio, Inc.,

5 ARB No. 26 (1979); Jack Sowells, Jr., 3 ALRB No. 93 (1977). Due to the

presence of custom harvesters, |and nanagenent groups, harvesting associ -
ations and | abor contractors on the agricultural scene, a sale of certain

| and or crops to another nay have nothing to do wth, or nay have everythi ng
todowth, the rights of enployees. In addition, changes occur wth
unusual frequency in the ownership of property interests in |and and crops.
See Herman and Zenor, "Agricultural Labor and California Land Transacti ons"”

in Glifornia Sate Bar Journal, January/ February, 1978, pp. 48-57.

Wth respect to enpl oyees, on the other side of the bal ance, we
confront a work force of which a large part noves fromone section of the
state to anot her according to the change of crop seasons and the

availability of work. See Agricultural Labor Relations Board v. Superior

Gourt, 16 Gal. 3d 392, 128 Gal. Rotr. 183 (1976). As aresult of the
seasonal nature of the work and the mgratory patterns of |arge nunbers of
workers, the industry has a high |abor turnover. Each season brings wth it
another hiring process. e crop nay have as many as three distinct hiring
periods during the course of a year. The unskilled nature of nuch of the
wor k nmakes enpl oyees nore easily repl aceabl e, further contributing to the
turnover. Qonstant personnel changes are al so caused by the presence of

| abor
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contractors who provi de enpl oyees to several different growers. Labor
contractors are wdely used to suppl enent nore pernanent |abor forces during
tines of heavy agricultural enpl oynent needs. It is not uncommon for | abor
contractors to supply one group of enpl oyees to different growers at
different |ocations on successive days of a given week. Further personnel
changes or turnover result fromthe day-haul systemwhereby workers are
obt ai ned on a day-to-day basis at well-known pickup points. ten these
workers are selected on a first-cone, first-served basis: whichever workers
board the transporting bus first have a job for the day. This systemis
particularly preval ent along the California-Mexico border. (See S Sosnick

Hred Hands: Seasonal FarmWrkers in the Lhited Sates [MNal |y & Loftin

1978].) Thousands of the state's agricultural enpl oyees belong to a fluid,
nobi | e | abor pool, naking thensel ves avail abl e wherever there is work to be
done. Protecting the collective bargaining rights of these workers from
erosi on due to changes in the ownership of an enpl oying entity, wthout
undul y burdening the transferability of capital in the agricultural
industry, is a challenge of no snall proportions.

Turning fromthese general considerations to the case before us,
San denente argues that it is not a successor for purposes of the
Agricul tural Labor Rel ations Act because, as of the date it hired its ful
conpl enent of enpl oyees, a najority of
TETHETTTTTETE ]
TETHETTETTLTE ]
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14/

t hose enpl oyees had not previously been enpl oyed by H ghland. =

In support of its position, San Aenente cites NNRBv. Burns Int'l Security

Services, 406 US 272, 80 LRRV 2225 (1972) and Howard Johnson, supra. In

Burns, one security service conpany bid successfully agai nst another that had
previously held a contract to provide security services at an aircraft plant.
The successor security service hired a majority of its enpl oyees fromits
predecessor. The Suprene Court held that while the successor coul d not be
ordered to assune the obligations of its predecessor's |abor contract, it
could be ordered to bargain wth the coll ective bargai ning representative

sel ected by the predecessor's enpl oyees. This concl usi on was based upon a
finding that Burns had "selected as its work force the enpl oyees of the

previ ous enpl oyer to performthe sane tasks at the sane pl ace they had worked

inthe past." 406 US at 278, 80 LRRMat 2227. In Howard Johnson, a

fam|y-owned restaurant and notel were transferred to the Howard Johnson Co.
by a sale of the personal property and a | easing of the real property. ly
nine of the predecessor's 53 enpl oyees were enpl oyed by the successor, Howard

Johnson Go. A labor contract had covered the 53 enpl oyees. The

¥ The UFWfiled a notion to reopen the record for adnission of
new evi dence. The UFWrequests that we admt into evidence a |etter sent by
San denente to the UAWin Qctober, 1978, subsequent to the close of the
hearing and the issuance of the ALOs Decision. The letter stated San
denente' s intention to bargain wth the UAWbut reserved all its defenses in
this unfair |labor practice proceeding. Gontrary to the UAW we do not
believe this letter constitutes an admssion that San denente i s a successor
to Hghland. The letter, if admtted i nto evidence, woul d have no
significant effect on our Decision. Accordingly, the UFWs notion is deni ed.
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uni on brought an action to conpel arbitration concerning Howard Johnson' s
refusal to hire the former enpl oyees. The Gourt denied arbitration prinarily
because the successor had not retained wthinits own work force a ngjority
of the predecessor's enployees. In the instant case, as no contract existed
between H ghl and and the UFWas of the date the busi ness was sold, we are
concerned only wth whether the successor enployer, San denente, had a duty
to bargain wth the UFWas the chosen representative of the enpl oyees.

A ven the unusual characteristics of agricultural ownership
patterns and the agricultural |abor force, ¥ as described above, an approach
t o successorshi p whi ch examnes factors in addition to the continuity of the
work force is nost appropriate. Uhdue enphasis on the continuity of the work
force factor at the expense of other relevant factors woul d render the
i nportant protection provided enpl oyees by the successorship principle al nost
entirely ineffective. Ve wll, therefore, not ignore this factor but wll
give careful consideration to other factors as well.

H ghl and conpl eted the sale of its | easehol d interest %

I \Wile not directly on point, we note with interest the special voter's
elighbility rule the NLRB devel oped in industries dealing wth high enpl oyee
turnover and intermttent enpl oyees. Hondo Drilling Go., 164 NLRB 416, 65
LRRVI 1094; 428 F.2d 943, 74 LRRM2616. Daniel onstr. (o., 133 NLRB 264, 48
LRRM 1636 (1961). The nobile pool of seasonal workers is one aspect to be
considered, to the extent that continuity of work force is relevant in
agricul ture.

% Hghland's fields were | ocated on a Mrrine base, the property of the
federal governnent.
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and equi prent to San denente on Novenber 29. San denente t ook possessi on of
the and and equi pnent on Decenber 1. This date coincided wth the end of the
tomato harvest. On Decenber 1, San Qenente hired four individuals, three
supervisors and one irrigator, who had been enpl oyed by Hghland. O Decenber
9 the UFPWrequested bargaining wth San denente, which rejected the request.
By the end of February 1978, San denente had a work force of 49, of which 46
had been H ghl and enpl oyees. O March 14, 1978, it began obtai ni ng sone of
its enpl oyees through a | abor contractor. By March 25, 1978, it had 150
enpl oyees, 42 of whomwere supplied by the | abor contractor and 70 of whom
were fornmer H ghland enpl oyees. San denente continued to grow basically the
sane crops on the sane | and and processed themat the sane packi ng shed.

The fluctuating size of the work force at this
operation is typical of Galifornia agriculture. In the face of such
fluctuations we are unwilling to adopt the position urged by San d enente
that, first, whether it is to be regarded as H ghl and' s successor for purposes
of the Act shoul d depend solely on the nunber of fornmer H ghland enpl oyees who
were in San denente's work force when it had hired its "full conpl enent” of
enpl oyees and, second, that the "full conplenent” of enpl oyees neans 50
percent of the workers it enploys at its peak enpl oynent period. A rigid,
nechanical rule of this sort isill-suited to the conplex realities of the
industry and woul d be a poor substitute for the exercise of judgnent on the
particul ar facts of each case.

In this case, because the sale occurred in the
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"of f-season", the only enpl oyee that was apparently needed on Decenber 1,
when San d enente took possession, was an irrigator to naintai n cabbage t hat
had been planted, the tomato harvest having just ended. As the crop grew and
needed additional care, and as other crops were planted, the work force
continued to increase until harvest and the ensuing | ayoffs. UWlike the
industrial setting, an agricultural enployer's full conpl enent of enpl oyees
can vary fromday to day and season to season. (O Decenber 1, the Enpl oyer's
full conpl enent of workers nmay well have been only four or even one. To
permt a succeedi ng enpl oyer to abolish the rights of his predecessor's
enpl oyees by the hiring of one or two individual s woul d nake a nockery of the
principle that enpl oyees' collective bargaining rights are entitled to
prot ecti on when the ownership or structure of an enterprise i s changed. ¥ On
the other hand, the tine el apsi ng between an of f-season sal e and the first
subsequent peak nay general |y be considerable. An enployer who is
subsequent |y found to be a successor would thus be in a position to evade its
duty to bargain for a significant period of tine during which collective
bar gai ni ng shoul d al ready have been underway. Again, this dilema is brought
about by the seasonality and high turnover prevalent in the agricul tural
cont ext .

Despite the transfer of owiership fromHghland to San d enent e,
the agricultural operation itself remained al nost identical. There was no

significant alteration in the nature of

7\ note that San denente succeeded to Hghland' s interests just after
our certification issued.
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the bargaining unit. See NNRBv. Burns Int'l Security Services, supra.

Lhit enpl oyees performthe sane tasks for San d enente whi ch they previously
perforned for Hghland since San denente grows essentially the sane crops.
The size of the unit al so renained the sane. Furthernore, San denente is
farmng the same |and as H ghland, having acquired the | ease to all of
Hghland s agricultural property. It has also acquired Hghland s agri -
cultural nachinery which it uses inits farmng operations. In these
ci rcunst ances, neani ngful principles of successorship can be given effect
only by finding that San Qenente is Hghland s successor. For us to reach
the contrary result would be to mss the forest for the trees.

Accordingly, based upon all of the above factors, we find that
San Qenente is a successor to Hghland and that it violated its duty to
bargain with the UFWby refusing to neet and to supply rel evant infornation.
The refusal to bargai n coomenced on Decenber 9. San denente recei ved the
UFWs first denand to bargain on that date and had not enbarked upon any
action evidencing an intent to significantly alter the agricul tural
operation; neither didit informthe UFWthat any such change was
contenplated. V¢ also find that, as a successor, San Qenente is jointly
and severally liable for the unfair |abor practices coomtted by H ghl and

prior to the date of sale. Glden Sate Bottling Go. v. NLRB, 414 U S 168,

84 LRRM 1839 (1973). The record indicates that San denente had know edge
that a nunber of unfair |abor practice disputes existed between H ghl and and

the UAW it is not necessary for it to have
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know edge of the nature of each individual charge.
CRER
Pursuant to Labor Gode Section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that:
1. Respondent Hghland Ranch, its officers, agents,
successors and assigns, shall cease and desist from
(a) D scouragi ng enpl oyees' nenbership in, or
activities on behalf of the UFW or any other |abor organization, by
di scharging or by otherw se discrimnating agai nst enpl oyees in regard to
their tenure of enpl oynent or any termor condition of enpl oynent, except as
aut hori zed by Section 1153(c) of the Act,
(b) Inany other manner interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Code Section 1152.
2. Respondent San denente Ranch, Ltd., its officers, agents,
successors and assigns, shall cease and desist from
(a) Refusing to neet and bargain collectively in good
faith, as defined in Labor CGode Section 1155.2(a), wth the Lhited Farm
VWrkers of Arerica, AFL-AQ O (LR, as the certified excl usive collective
bargai ning representative of its agricultural enpl oyees in violation of
Labor Gode Section 1153(e) and (a), and in particular: (1) refusing to neet
at reasonabl e tines and confer in good faith and submt neani ngf ul
bar gai ni ng proposal s wth respect to wages, hours and other terns and
conditions of enploynent; (2) refusing to furnish the UFWw th rel evant and
necessary information requested for purposes of bargaining; and (3) naki ng

unil ateral changes in terns and
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condi tions of enpl oyment of its enpl oyees wthout notice to and bargai ni ng
wth the LFW

(b) In any other nanner interfering wth,
restraining or coercing agricultural enployees in the exercise of the
rights guaranteed to themby Labor Code Section 1152.

3. Respondent H ghl and Ranch and Respondent
San Qenente, their officers, agents, successors and assigns, shall jointly
and severally take the followng affirnati ve actions whi ch are deened
necessary to effectuate the policies of the Act:

(a) Make whol e Francisco Ruiz GQuznan for any | oss of
overtine pay incurred because of his discrimnatory renoval fromthe shed
crewon April 26, 1977, and the discrimnatory refusal to return himto the
shed crew together wth interest thereon at the rate of seven percent per
annum

(b) Make whol e Sal vador Ramrez Ramrez for any
| oss of pay he has suffered because of the discrimnatory refusal to assign
himto tractor driving during the 1977 corn harvest, together wth interest
thereon at the rate of seven percent per annum

(c) Make whole Fermn Gal van Torres, Sal vador
Ramrez Ramrez, Jose Magana Martinez and Sal vador Hores for any | oss of pay
incurred by themduring Novenber 1977, because of their discrimnatory
di scharge on Novenber 1, together wth interest thereon at the rate of seven
percent per annum and nake each of themwhol e for any economc |oss incurred
by reason of his eviction fromthe |abor canp of Respondent H ghl and Ranch on

Novenber 1, 1977.
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(d) Make whol e Franci sco Perez Navarro for any |oss of pay
incurred by hi mbecause he was discrimnatorily di scharged on August 9, 1977,
together wth interest thereon at seven percent per annum

(e) Make whole Bartolo Prado Navarro for any | oss of pay
i ncurred because of his discrimnatory constructive di scharge together wth
interest thereon at the rate of seven percent per annum

(f) Make whol e Sal vador Guznman Qtiz for any | oss of pay he
has suffered because of his discrimnatory di scharge, together wth interest
thereon at the rate of seven percent per annum

(g0 Preserve and, upon request, nake available to
the Board and its agents, for examnati on and copying, all records rel evant
and necessary to a determnati on of the anounts due enpl oyees under the terns
of this Qder.

4. Respondent H ghland Ranch, its officers, agents, successors
and assigns, shall take the followng additional affirnative actions deened
necessary to effectuate the policies of the Act:

(a) Uon request, bargain collectively wth the
UFWw th respect to the effects upon its forner enpl oyees of its termnation
of operations, and reduce to witing any agreenent reached as a result of
such bar gai ni ng.

(b) Pay its termnated enpl oyees their nornmal wages for

the period set forth on page 10 of the attached Deci sion.
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(c) Furnish the UFWw th the infornation requested by it
relevant to the preparation for and conduct of collective bargai ni ng.

(d) Sgnthe Notice to Hghland Ranch Enpl oyees attached
hereto. UWon its translation by a Board agent into appropriate | anguages,
Respondent shal | thereafter reproduce sufficient copies in each | anguage for
the purposes hereinafter set forth.

(e) Ml copies of the attached Notice in
appropriate |languages, within 30 days after issuance of this Oder, to
al | enpl oyees enpl oyed at any tine between July 28, 1977, and Decenber
1, 1977.

(f) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Qder, what steps have
been taken to conply wth it. Uon request of the Regional Drector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth this Oder.

5. Respondent San denente Ranch, Ltd., its officers, agents,
successors and assigns, shall take the follow ng additional affirnative
actions deened necessary to effectuate the purposes of the Act:

(a) dfer Salvador Ramrez Ramrez, Franci sco Ruiz
Quzman and Franci sco Perez Navarro i nmedi ate and full reinstatenent to
their forner positions or substantially equival ent jobs w thout

prejudice to their seniority or other rights and privil eges.
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(b) Uoon request, neet and bargain col |l ectively in good
faith wth the UFWas the excl usive representative of its agricultural
enpl oyees and, if an understanding i s reached, enbody such understanding in
a si gned agreenent .

(c) Furnish to the UFWthe infornation requested by it
relevant to the preparation for and conduct of collective bargai ni ng.

(d) Make whol e those enpl oyees enpl oyed by
Respondent San denente in the appropriate bargaining unit at any tine
between the date of Respondent's first refusal to bargain on or about
Decenber 9, 1977, to the date on whi ch Respondent San d enente commences
coll ective bargaining in good faith and thereafter bargains to contract or
i npasse, for any |osses they have suffered as a result of the aforesaid
refusal to bargain in good faith, as those | osses have been defined in Adam

Cairy dba Rancho Dos Ros, 4 ALRB No. 24 (1978).

(e) Preserve and, upon request, nake available to the
Board and its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due enpl oyees under the terns
of this Qder.

(f) Sgnthe Notice to San d enente Enpl oyees attached
hereto. Uoon its translation by a Board agent into appropriate |anguages,
Respondent San d enente shall thereafter reproduce sufficient copies in
each | anguage for the purposes set forth hereafter.

(g) Post copies of the attached Notice on its premses for

90 consecutive days, the posting period and pl aces
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to be determned by the Regional Drector. Respondent shall exercise due
care to repl ace any Notice whi ch has been al tered, defaced, covered or
r enoved.

(h) Ml copies of the attached Notice in appropriate
| anguages, within 30 days after issuance of this Qder, to all enpl oyees
enpl oyed at any tine between Decenber 9, 1977, and the date on which
Respondent San d enente commences to bargain in good faith and thereafter
bargai ns to contract or inpasse.

(i) Arrange for a representative of Respondent or a Board
agent to read the attached Notice in appropriate | anguages to the assenbl ed
enpl oyees of Respondent San d enente on conpany tine. The readi ng or
readi ngs shall be at such tines and places as are specified by the Regi onal
Orector. Follow ng the reading, the Board Agent shall be given the
opportunity, outside the presence of supervisors and nanagenent, to answer
any questions enpl oyees nay have concerning the Notice or their rights under
the Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be paid by Respondent San denente to al | nonhourly wage
enpl oyees to conpensate themfor time lost at this readi ng and the guesti on-
and- answer peri od.

(j) Notify the Regional Drector in witing,
wthin 30 days after the date of issuance of this Qder, what steps have
been taken to conply wth it. Uoon request of the Regional D rector,
Respondent shall notify himor her periodically thereafter in witing what
further steps have been taken in conpliance wth the Oder.

It is further ordered that the certification of the
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Lhited FarmVWrkers of Averica, AFL-AQ as the exclusive col | ective

bar gai ni ng representative for Respondent San d enente's agri cul tural

enpl oyees, be anended to nane San d enente Ranch, Ltd., as the Enpl oyer and
extended for a period of one year fromthe date on whi ch Respondent San

d enment e commences to bargain in good faith with said Union.

Dated: August 16, 1979

- 4

ERALD A BROM Chai r nan

I—EFBERT A PERRY, _Manber
Cloa® ik

JGN P. MCARTHY, Menber
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MEMBER RU Z, Qoncurri ng:

Wile |l fully support the ngjority's decision to apply the "at its peril”
doctrine to Hghland' s failure to notify the URWabout its decision to close the
busi ness and to consult wth the UFWabout the effects of that decision upon its
enpl oyees, | do so for slightly different reasons. | believe that we are fully
justified in applying federal precedent in this area notw thstandi ng Labor Code
Section 1153 (f) because 1153 (f) was intended solely to prevent circunvention of
this Board s secret ballot el ection machi nery by an enpl oyer's vol untary
recognition of a labor organization which, in fact, did not enjoy majority
support anong the enpl oyer's enpl oyees. Y It was not intended to apply to this
situation where a secret ballot election has al ready been hel d and the enpl oyees
are fully protected fromthe evils 1153 (f ) was neant to prevent. Kaplan's

Fruit & Produce ., 3 ALRB No. 28 (1977).

Dated: August 16, 1979

—

-

w-:.;,a' ;f{’.}uf ’(l/‘iff'f-ar,r

HUNALD L. KU 4, Menber

Y See Englund v. Chavez, 8 Cal. 3d 572, 105 Cal. Rotr. 521, 504
P.2d 457 (1972) where the Suprene Gourt explained, in detail, this
history of voluntary recognition in agriculture.
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NOM CE TO H GHLAND RANCH BVPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to bargai n about the
effects of our decision to go out of business and by discharging and changi ng
the working conditions of certain enpl oyees because of their union activities.
The Board has ordered us to distribute this Notice and to take certai n ot her
actions. V¢ wll do what the Board has ordered, and also tell you that:

The Agricultural Labor Relations Act is alawthat gives farm
wor kers these rights:

1. To organize thensel ves;
2. To form join or hel p any union;

3. To bargain as a group and to choose anyone they want to
speak for them

4. To act together with other workers to try to get a contract or
to help or protect each other; and

5. To decide not to do any of these things.
Because this is true, we promse you that:

VE WLL, on request, neet and bargain in good faith with the UPW
about the effects on our enpl oyees of our decision to sell our business
because it was the representative chosen by our enpl oyees.

VE WLL pay to each of the enpl oyees enpl oyed by us on Novenber
29, 1977, their nornmal wages for the period required in the Decision and
Qder of the ALRB

VE WLL, jointly and severally wth San denmente Ranch, Ltd., pay
back pay and interest as required by the Decision and Oder of the ARBto the
followng: Francisco Perez Navarro, Fermn Gil van Torres, Sal vador Ramirez
Ramrez, Jose Magana Martinez, Sal vador Fores, Francisco Riiz Quznan, Bartol o
Prado Navarro and Sal vador Guznan Qti z.

VE WLL, jointly and severally wth San denente Ranch, Ltd., pay
the foll ow ng enpl oyees for |osses resulting fromtheir eviction fromthe
H ghl and Ranch [ abor canp: Fermn Galvan Torres, Sal vador Ramirez Ramrez,
Jose Magana Martinez and Sal vador H ores.

Dat ed: H GHAND RANCH | NC

By:

Represent ati ve Title

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of California.

DO NOT ReMOVE CR MUTI LATE
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NOM CE TO SAN ALEMENTE RANCH, LTD.  EMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to neet and bargain
about a contract with the UPW The Board has ordered us to post this Notice
and to take certain other actions. V will do that the Board has ordered, and
also tell you that:

The Agricultural Labor Relations Act is a lawthat gives farm
workers these rights:

1. To organi ze t hensel ves;

2. To form join or help any union;

3. To bargain as a group and to choose anyone they want to
speak for them

4. To act together wth other workers to try to get a
contract or to hel p or protect each other; and

5. To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL, on request, neet and bargain in good faith wth the UFW
about a contract because it is the representative chosen by H ghl and Ranch
enpl oyees and we are a successor to H ghl and Ranch.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us after
Decenber 9, 1977, for any | oss of pay or other economc | osses sustai ned
by t hem because we have refused to bargain wth the UFW pl us interest
conputed as 7 percent per annum

VEE WLL reinstate Franci sco Perez Navarro to his forner job at
H ghl and Ranch and jointly and severally wth H ghl and Ranch gi ve hi mback pay
plus 7 percent interest, for any | osses he had while he was of f work.

VE WLL, jointly and severally wth Hghland Ranch, give back pay
plus 7 percent interest to Fermn Gal van Torres, Sal vador Ramrez Ramrez,
Jose Magana Martinez and Sal vador Hores for any | osses that they had while
they were off work in Novenber 1977. Ve WLL, jointly and severally wth
H ghl and Ranch, pay these persons for any | osses suffered as a result of their
eviction fromthe Hghland | abor canp on Novenber 1, 1977, plus 7 percent
i nterest.

VE WLL, jointly and severally with H ghl and Ranch, give back pay
plus 7 percent interest to Sal vador Ramrez Ramrez for any | osses he had by
not being assigned to drive harvest tractor during H ghl and Ranch's 1977 corn
harvest and w il offer himimed ate and full reinstatenent to his forner
position or a substantially equivalent job without prejudice to his seniority
or other rights and privil eges.
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VEE WLL, jointly and severally wth Hghland Ranch, give back pay
plus 7 percent interest to Francisco Riiz Quznan to reinburse himfor any | oss
of overtine work he sustai ned because he was taken of f packi ng shed work and
wll offer himimmediate and full reinstatenent to his forner position or
substantially equivalent job without prejudice to his seniority or other
rights and privil eges.

VE WLL, jointly and severally wth Hghland Ranch, give back pay
plus 7 percent interest to Bartolo Prado Navarro for any |oss of pay he
suffered by bei ng deni ed an energency | eave of
absence.

VE WLL, jointly and severally wth Hghland Ranch, give back pay
plus 7 percent interest to Salvador Quznan Qtiz for any |oss of pay he
suffered because of his discrimnatory di scharge.

Dat ed: SAN ALEMENTE RANCH  LTD

Represent ati ve Title

This is an official Notice of the Agricultural Labor Rel ati ons Board, an
agency of the Sate of Galifornia.

DO NOI' ReEMOVE CR MUTI LATE
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CASE SUMARY

H ghl and Ranch and 5 ARB No. 54
San denente Ranch, Ltd. (URWY Case Nos. 77-CE11/13/ 14/ 19/ 21/
27/ 35/ 36/ 39- X
78- & 4/5-X
ALODEd S N

The ALO hel d that H ghland Ranch violated Section 1153(c) and (a) by renovi ng
Franci sco Ruiz Quznan fromits shed crew because of his union activities, rejecting
as pretextual Hghland s defenses that nore nal e workers were needed in the field
and that Quznan was not returned to shed work because his work in the field was
I nadequat e.

The ALO held that H ghland viol ated Section 1153(a) by changi ng enpl oyee
benefits and work rules to thwart organi zational activity inits fields,
rejecting Hghland' s contention that this matter, not alleged in the conplaint,
was not fully litigated at the hearing.

The ALO held that H ghland viol ated Section 1153(c) and (a) by failing to
assign Salvador Ramrez Ramrez to harvest-tractor driving because of his union
activities, rejecting as pretextual Hghland s defense that anot her enpl oyee was a
better driver and that Ramrez' past driving had been substandar d.

The ALO concl uded that H ghland viol ated Section 1153 (a) by preventi ng ALRB
agents fromconducting a representation election at its fields, noting that although
H ghl and may have believed that it was under no obligation to permt the election to
be held on its | easehol d property, good faith is not a defense to a viol ation of
Section 1153(a).

The ALO held that H ghland viol ated Section 1153 (c) and (a) by di scharging
Franci sco Perez Navarro because of his union activities, rejecting as pretextual
the defense that Perez was di scharged sol el y because he overstayed a | eave of
absence w thout notifying H ghl and.

The ALO held that Hghland viol ated Section 1153 (c) and (a) by di schargi ng
Sal vador Quzrman Qtiz because of his union activities, rejecting as pretextual
Hghland' s defense that it di scharged Quznan sol el y because his work was
i nadequat e and he insolently refused to inprove his perfornance.

The ALO held that Hghland viol ated Section 1153(a) by constructively
di scharging Bartol o Prado Navarro by denying hi man energency | eave of absence.
A though H ghl and may not have known of Prado's union activities, the ALO concl uded
that its conduct was a violation of the Act, finding that its asserted defense was
pretextual and noting the probability that other enpl oyees would interpret the
constructive discharge as retaliation by Hghland for the UPWs el ection victory.

The ALO concl uded that the General Gounsel failed to prove that H ghl and
constructively di scharged Quadal upe Rui z and Juan Garranza in violation of Section
1153(c) and (a), finding that Hghland did not deprive these enpl oyees of
transportation to the fields because of their union activities.
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The ALO held that H ghland viol ated Section 1153(c) and (a) by di schargi ng
four enpl oyees and evicting themfromits |abor canp because of their union
activities, reecting as pretextual Hghland s defense that they were di scharged for
renoving a conpany notice froma bulletin board. The ALOfound that the General
Gounsel failed to prove that these enpl oyees were unl awful |y detai ned as they were
| eavi ng the Marine Gorps base upon which Hghland's fields were | ocat ed.

The ALO concl uded that H ghl and viol ated Section 1153 (e) and (a), by failing
to notify the UFWof its decision to go out of business and failing to bargain wth
the UPWabout the effects of that decision on its enpl oyees. The ALO hel d that
Section 1153(f], which prohibits bargaining wth an uncertified union, was not
applicable to this situation because, in viewof the fact that the objections to the
el ection had al ready been di smssed, the UFW although not officially certified, was
at least constructively certified. The ALO concluded that H ghl and al so viol at ed
Section 1153 (e) and (a) by failing to provide requested and rel evant infornation to
the UAWw th reasonabl e pronpt ness, but did not violate the Act by its failure to
provide fringe-benefit data, as such data were not reasonably related to the effect
on enpl oyees of H ghland' s goi ng out of business.

The ALOfound that the General (ounsel failed to prove that H ghl and engaged
in bad-faith bargaining inits one neeting wth the UAWafter it closed its
busi ness, al though H ghl and rejected the UPWs bargai ning demands in their entirety
at that neeting.

The ALO concl uded that Respondent San d enente Ranch viol ated Section 1153 (e)
and (a) by refusing to neet and bargain wth the UAW finding that San d enente was
a successor to H ghl and because there was a substantial continuity of the business
operation and as a najority of San denente's enpl oyees were forner enpl oyees of
Hghland at the tine the UFPWrequested bargaining wth San denmente. The ALO al so
found an additional violation of Section 1153 (e) and (a) in San denente's refusal
to provide the UFWw th requested and rel evant information.

BOARD DEA 9 ON
The Board affirned all concl usions of the ALO but, on several issues, for
reasons different fromthose of the ALQ

The Board concl uded that H ghl and constructively di scharged Bartol o Prado
Navarro in violation of Section 1153 (c) and (a), notw thstandi ng the fact that
H ghl and had no know edge of Prado’ s union activities, hol ding that proof of such
know edge was not necessary as it found that Prado was di scri mnated agai nst in
retaliation for the union activities of the enpl oyees as a whol e.

The Board agreed with the ALOthat Section 1153 (f) did not justify Hghland s
refusal to bargain during the period between the el ection and the i ssuance of
certification but did not adopt the ALOs theory of constructive certification. The
Board held that Section 1153 (f) does not prohibit an enpl oyer fromnotifying and
conferring wth a uni on whi ch had won an ALRB el ection about the inpact onits
enpl oyees of the sal e of its business because such notice and conferring does not
constitute bargaining as defined in Section 1155.2 (a).
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The Board affirned the ALO s conclusions that San denente is a successor to

H ghl and and viol ated Section 1153(e) and (a) by failing to neet, bargain wth, and
furnish requested information to the UFW However, the Board based its concl usion
that San d enente was a successor upon the substantial continuity of the
agricultural operation and the fact that the successor utilized the sane general
sources of agricultural |abor as did the predecessor, rather than relying on the
nunber or percentage of the predecessor's enpl oyees who were working for the
successor at the tine of the bargai ning denand, or at any particular tine foll ow ng
the sal e of the business.

THE REMEDY

The Board ordered H ghl and Ranch and San d enente Ranch, jointly and
severally, to reinburse each of the discrimnatees for any | oss of pay and ot her
economc |losses resulting fromH ghland's unl awful acts and conduct and ordered San

denente to reinstate the discrimnatees to their forner or substantially equival ent
posi tions.

The Board ordered Hghland to neet and confer with the UFWover the inpact
on former enpl oyees of its decision to go out of business and to provide its
fornmer enpl oyees wth their wages for a period not in excess of the tine it
woul d have taken themto obtain alternative enpl oynent and housing, or until
such tine as agreenent or inpasse is reached between the UFWand H ghl and.

The Board ordered San d enente Ranch to neet and bargain wth the UFWand

ordered it to make its enpl oyees whol e for any | oss of pay incurred because of its
refusal to bargain wth the UIFW

The Board al so ordered that appropriate renedial Notices to Enpl oyees
be signed, read, nailed, distributed, and post ed.

QONOURR NG PPN ON

Menber Ruiz concurred wth the majority's opinion in all respects except that
he woul d hol d that Section 1153(f) is not applicable to issues arising froman
enpl oyer' s conduct subsequent to a Board-conducted secret-bal |l ot el ection regardl ess
of whether a final decision on certification has been reached.

* % * % *x * *

This case summary is furnished for infornmation only and is not an official
statenent of the case or of the ALRB.
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Joseph Dignan for the Charging Party

DEQ S ON
STATEMENT F THE CASE

Robert LeProhn, Administrative Law (Oficer: This case was heard
before ne in San Dego, Galifornia, between March 13, 1978, and March 30,
1978.
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h Novenber 2, 1977, the Lhited FarmVWrkers of Awerica (AFL-AQ _1/
filed an unfair |abor practice charge agai nst Respondent H ghl and Ranch, Case
No. 77-CE21-X Conplaint on this charge issued Novenber 7, 1977; H ghl and
filed a tinely answer.

n Decenber 22, 1977, the General (ounsel filed a Frst Anended
Gonpl ai nt whi ch i ncorporated charges filed by the UFWon August 10, 1977 (77-
(E14-X), Septenber 22, 1977 (77-CE19-X), and on July 29, 1977 (77-CE11-X).

O February 8, 1978, the General ounsel filed a Second Anended
Gonpl ai nt whi ch incorporated the fol | ow ng addi ti onal charges agai nst
Respondent H ghland: 77-C&13-X filed August 10, 1977, 77-Ce14-X filed
August 10, 1977; 77-C&27-X filed Decenber 1, 1977, 77-C&35-X filed Decenber
14, 1977; and 78-C&5-X filed January 11, 1978.

San denente Ranch, Ltd. (San denente) was the charged party in
Case No. 78-(E4-X filed January 9, 1978, and was naned as a Respondent in the
second anended conplaint. San Qenente filed a tinely answer to the second
anended conpl ai nt .

O February 22, 1978, the General Gounsel filed a Third Anended
Conpl ai nt incorporating a charge, 77-C&36-X filed Decenber 14, 1977, agai nst
H ghl and Ranch/ Thonas Deerforf, aka.

h March 3, 1978, the Fourth Anended Conplaint was filed. It
I ncorporated Case No. 77-C&39-X filed Decenber 19, 1977, agai nst H ghl and
Ranch.

Respondent Hghland filed a tinely answer to the original conplaint,
and Respondent San Qenente filed a tinely answer to the second anended
conplaint. Pursuant to 8 Cal. Admn. Code Section 20230, each Respondent is
deened to have denied matters all eged i n anended conpl aints filed subsequent to
the filing of an answer, except as to nmatters admtted in the answer.

The above cases were consolidated for hearing. The charges,
conpl ai nt and anended conpl aints were duly served upon the appropriate
Respondent . 2/

A representation el ection was hel d anong H ghl and' s agri cul tural
enpl oyees on July 28, 1977. The results were as follows: 187 UFW 14 No Uhi on,
2 unresol ved chal l enges. O August 1, 1977, Respondent H ghland filed
objections to the el ection, contending the Agricultural Labor Rel ations Board
had no jurisdiction to conduct an el ection on Federal property and al so
chargi ng Board agent misconduct. Oh ctober 12, 1977, the Executive Secretary
i ssued an order to show cause why the objections should not be dismssed. The

1/ Hereafter "UFW"

2/ Reference hereinafter to the conpl aint and paragraphs therein
is to the paragraphs as they appear in the second amended conplaint, as
anended.
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obj ections were di smssed on Novenber 2, 1977. n Novenber 29, 1977, the
results of the election were certified. 3/

h Novenber 9, 1977, the Board sought and obtai ned in Superior Court
a TROrestraining Hghland Ranch fromrefusing and failing to reinstate Fermn
Gl van Torresy-Jose Magana Martinez, Sal vador Ramrez and Sal vador Hores to
their jobs and to the | abor canp. The TRO was di ssol ved Decenber 1, 1977.

At the outset of the hearing the Uhited Farm Wrkers, as Chargi ng
Party, noved to intervene in the proceedings. Its notion was granted.

Uoon the entire record, including ny observation of the deneanor of
the wtnesses, and after consideration of the briefs filed by the parties, |
nake the fol | ow ng:

FI NDNGS AND GONCLUS ONS

. Jurisdiction

San denente Ranch, is a limted partnership engaged in agricul tural
operations in San Dego Gounty, CGalifornia. It began its operations on
Decenber 1, 1977, wth the acquisition of the farmequi pnent and | easehol d
interest of Hghland Ranch. S nce Decenber 1, 1977, San A enente has been
engaged in the grow ng and harvesting of various agricultural comodities. San
denente is engaged in agriculture wthin the neaning of Labor CGode Section
1140.4 (a) and is an agricultural enployer wthin the neaning of Labor Gode
Section 1140. 4(c).

Hghland Ranch is a California corporation which was during the tine
frane inwhich it is alleged to have violated the Agricultural Labor Rel ations
Act engaged in San Dego Gounty, Galifornia, in the grow ng, harvesting,
packi ng and nmarketing of various agricultural coomodities. It was at all
relevant tinmes prior to Decenber 1, 1977, engaged in agriculture as defined in
Labor Code Section 1140.4( a) and was an agricul tural enpl oyer within the
neani ng of Labor Gode Section 1140. 4(c).

Respondents admt, and | so find, that the UAWis- a | abor
organi zation wthin the neaning of Labor Code Section 1140. 4(f).

1. Supervisors
A Hghland Ranch:

The parties stipulated that Toby Tsuma, Tosh Qwote, Thomas
Tanaka, |saac Rodriguez, Quadal upe Vel asquez and Ant oni o Bedol | a were H ghl and
Ranch supervi sors wthin the meani ng of Labor Code Section 1140.4(j). O the
basis of this stipulation and testinony in the record regarding their
activities, | find each to be a statutory supervi sor.

3/Case Nb. 77-RG 161-X



Julian Prieto, Tel esforo Hernandez, Raul Reyes and
Margarito Robles, while enpl oyed at H ghl and Ranch, had aut hority
to give warnings to workers. Each was in charge of a crew Each had the
authority to grant workers days off and had the responsibility of reporting
regardi ng any i nproper work perfornance in their crewto their superiors.

The duties and responsibilities of Prieto, Hernandez,
Reyes and Robl es whil e enpl oyed at H ghl and were identical to those of
persons stipul ated to be supervisors. | find each of themto be
supervisors as defined in Labor Gode Section 1140.4(j).

B. San denente Ranch:

The parties stipulated that Respondent San d enent e
had enpl oyed as supervisors the foll ow ng forner H ghl and supervi sors: Bedol | a,
Vel asquez, Reyes, Hernandez and Prieto. It was further stipulated, and | find,
that the naned individual s are supervisors, wthin the neaning of the Act, in
the enpl oy of San d enente.

I11. Respondents' Qperations

A Hghland Ranch:

For sone years prior to Novenber 30, 1977, H ghl and
Ranch was engaged i n grow ng, harvesting and narketing tonat oes,
caul i fl ower, cabbage, cucunbers and corn.

VWrk on the tomato crop begins in March. The first

step is land preparation which invol ves pl ow ng, discing and fumagating the
soil; then follows planting, fertilization and staking

of the vines. During the growth period, the plants are weeded,

sprayed and repeatedly tied. S nce Hghland s tomatoes were grown

for market rather than for canneries, they were hand-pi cked. The harvest
starts in late June or early July. During July another

crop of tomatoes was being planted i n other acreage. H ghl and custonarily
devoted about 175 acres to its tomato crop.

Two crops of cauliflower were farned. The w nter
crop was planted during July and August and harvested from January through
March of the followng year. The spring crop was pl ant ed
in Decenber and harvested in late March and April. Approximately 180 acres
were devoted to the two crops. Preparation of a seed bed
isthe first stepingrowng cauliflower. Approxinately a nonth later the
cauliflower is transplanted to the fields. Thereafter
the nornmal cultural practices of fertilization, cultivation, irrigation and
i nsecticide spraying are carried on until the plants get
too large to permt the use of equipnent. Cauliflower is hand-harvested.
Qews of five field workers cut the cauliflower, and
throwit directly intoatrailer being pulled dowh the row by a
snal | rubber-tired tractor. Loaded field trailers were transferred
to another tractor and pull ed to the packi ng shed.

Land preparation for the cabbage crop begins in
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Cctober with planting taking place in Novenber. The land is first
furrowed and then seeded. During the grow ng process, the crop is
repeatedly sprinkled, irrigated and thinned. The cabbage harvest
begi ns in March. Approxi mately 50 acres were devoted to cabbage

during the 1976-1977 season. Hghland pl anted no cabbage in 1977.

Gorn is planted fromMrch through June and harvested from
July through Septenber. N ne corn crops were planted in 1977. The cultural
practices described above are al so utilized in raising corn.

The cucunber crop requires |and preparation foll oned
by fertilization, seeding and covering the crop wth plastic.
During the growth cycle the crop is weeded and drip-irrigated. Qustonarily
H ghl and pl anted cucunbers in late February or early
March and harvested during My.

H ghl and operat ed a packi ng shed on its ranch prop-
erty. Al the crops described above were noved fromthe fields through the shed
for packing and ultinately to nmarket. The har-
vest ed product was brought to the shed, put on a conveyor belt,
sorted and packaged. An ancillary function was the formng of the
cartons used to package the produce.

B. San denente Ranch:

San denente Ranch, Ltd. is a limted partnership
establ i shed for the sol e purpose of farmng the | easehol d acquired from
H ghl and Ranch. Deardorff-Jackson, a Galifornia corporation, is the general
partner in San denente. None of the persons having an ownership interest in
H ghl and Ranch have such an interest in either San denente or Deardorff-
Jackson. None of the forner officials of Hghland Ranch are officials of
Dear dor ff - Jackson or San d enent e.

Tom Tanaka, a supervi sor for H ghland Ranch, is ranch
supervi sor for San denente. Wen San A enente t ook possession of the
property, it hired a forner H ghl and enpl oyee as an irrigator to take care of
the already pl anted cabbage crop. David Qwte is enpl oyed by San A enente as
thei r packi ng house forenan. He was enpl oyed in the sane capacity by
Hghland. Quadal upe Vel asquez and |11 Antoni o Bedol | a who were crew forenen at
H ghland are enpl oyed in the sane capacity at San d enente.

San denente uses the sane ranch site office facilities which
Hghland used. It does not enpl oy the sane office personnel as H ghl and.

By the mddl e of March, 1978, additional acres had
been planted i n cabbage and caul i fl ower, and the Conpany had
started planting tonatoes. Qurrent plans call for an i mmedi ate planting of a
crop of tomatoes wth an additional 100 acres to be planted in June. It is
contenpl ated that approxi nately 100 acres of celery wll be planted in
Septenber. San denente plans to farmthe property to its capacity.
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The tonmato crop is being grown for the fresh narket. The work
perforned during the grow ng cycle wll be conparable to that perfornmed under
Hghland' s operation. The tomatoes w |l be hand-harvested and taken to the on-
site packi ng shed for processing and packing. San Qenente wll operate the
shed wth its ow enpl oyees.

San denente' s procedures for grow ng caul i fl ower are
conparabl e to those followed by Hghland, i.e., cultivation, fertilization,
irrigation and hand-harvesting. Qice harvested, it is thrown into a trailer and
taken to the packing shed. As wth Hghland, the trailer is pulled by a
tractor. The equi pnent bei ng used was acquired fromH ghl and.

San denente has invested $2,500. 00 to $3,000.00 in
nodi fyi ng the caul i fl ower packing process by installing a nerry-go-
round type belt which elimnates the need to renove the caulifl ower
fromthe belt when it is fed too fast to the packer. Fornerly, it
was necessary to throw the excess product into a bin to then replace it at the
belt's point of origin.

San denente' s cabbage grow ng process is the sane as
that followed by Hghland. There is a difference in the harvesting process in
that San denente has the cutting crew w nd-row t he cabbage heads rather than
throwthemdirectly into trailers. Another crewthrows the cabbage into a
trailer. Wen harvested, the cabbage is taken to the shed for sizing and
packi ng.

San denente wll not nmarket its products through
former Hghland custoners. |t has an excl usive sales contract wth
Dear dor f f - Jackson.

During the first week of Decenber San denente hired
12 enpl oyees. During January, 1978, an additional eight persons
were enpl oyed, and at the end of February the work force was 49 enpl oyees, 46
of whomwere previously enpl oyed by H ghl and Ranch.
Oh March 14, 1978, San d enente began obtai ning sone of its enpl oyees
through a | abor contractor. By March 25 the work force
consi sted of 150 enpl oyees, 42 of whomwere supplied by the contractor and 70
of whomwere fornerly enpl oyed by H ghl and Ranch.

San d enente contenpl ates operating wth approxi nat el y
70 year-round enpl oyees to be sel ected fromanong the enpl oyees hired directly
by San denente rather than fromanong those supplied by the | abor contractor.
It is anticipated the 70 wll be sel ected fromanong those currently enpl oyed.

San denente has no present intention of operating
the | abor canp.

e
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V. The Whfair Labor Practices

A April 27, 1977--Fancisco Riiz Guznan-- Renoval From
Shed G ew

Paragraph 21 of the conpl aint charges H ghl and Ranch
wth violating Sections 1153(a)and(c) in renoving Ruiz fromthe shed crew 4/

From Novenber, 1968, until Novenber, 1977, Franci sco
Rui z Quznman was a year-round enpl oyee of H ghland Ranch. During that peri od-
he worked both at the packing shed and in the fields. Ruiz customarily
wor ked about three hours a day in the fields and the bal ance of the day in
the shed. 5/ H's packi ng shed work consisted of cleaning, sorting and
packagi ng raw product; formng and stacki ng cartons; |oadi ng trucks and
general cleaning. Wile working in the shed his foreman was David Owt e.

He was taken of f shed work on April 27, 1977 . 6/ Wen
the truck came to take the field workers to the shed that norning, Riiz got
on the truck as usual. Bedolla cane up to the truck and told hi mto get
down. Ruiz responded: "It's fine. BEverything is for Caesar Chavez." He worked
the bal ance of the day picking tonatoes and was never agai n assigned to the
shed. He was not tol d why he was not being sent to the shed, nor did he ask.
He testified that no one asks questions and that he assuned he knew why.

A though there was no hourly wage differential between
field and shed work, overtine was paid for shed work when one worked nore
than 48 hours per week as opposed to after 60 hours for field work. The
Enpl oyer' s records show that there were several weeks in which sufficient
hours were worked to require overtine paynents. Ruiz' testinony regarding
the circunstances under which overtine was paid was not disputed. Riiz
recei ved 10c per hour above scal e irrespective of whether he worked in the

field or inthe shed. This differential was apparently based upon his | ength
of service. 7/

During the period Ruiz worked in the shed, no one

4/ Wl ess ot herw se noted, the paragraph references are to the
second anended conpl ai nt.

5/ Thirteen or 14 other workers in Bedoll a' s crew al so

split their work day between the shed and the field. There were about eight
peopl e who did the sane kind of shed work as Rui z.

6/ The conpl aint al |l eged March 24, 1977, as the last day or of shed
work. David Qwte testified he reviewed the tine cards and April 24 was
the last day Ruiz did shed work. A General Gounsel exhibit prepared from
H ghland' s records shows April 26 as the |last day Ruiz worked in the shed.
| accept that date and do not credit 27 Qwte' s testinony on this point.

7/This finding is based upon the testinony of D Qwte.
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conpl ai ned about his work, and he recei ved no warning notices. 8 Qmwte
admtted he had no problens wth Rii z’ work.

Owte testified he reduced his shed crewon April 24
by four or five nen, including Riuiz; that the reducti on was occasi oned by the need
for nore nen in the fields; that those taken out of the shed were doi ng work which
fenal e enpl oyees were capabl e of doing, i.e., trimmng cauliflower; and that only
wonen remai ned trimmng caul iflower after April 24. This testinony does not nesh
wth a sumary of the H ghl and shed workers' tine records introduced by the General
Qounsel . The records indicate April 26 rather than the 24th as the last day Riiz
worked in the shed. Also contrary to Qhote' s testinony, the records show Ruiz as the
only nmal e shed worker who perforned no shed work after April 26. Ml e workers
appearing fromthe records to have substantially | ess shed experience than Rui z
continued to work in the shed. Wiile there was a substantial decline in the nunber
of shed workers during My and nost of June, beginning in |ate June and conti nui ng
through July 10 and August the packing shed work force was at | east back to the
April 26 level. Riuiz was not returned to work in the shed.

Omwte testified that Ruiz was not called back to the
shed because he thought Ruiz had sl owed down and | ost his enthusiasm A though
Owte testified to seeing Ruiiz doing field work on repeated occasions in My, June,
July and August, he could not recall what work Rui z was doi ng on any such occasi on.

Rui z joined the UFWin February, 1977. During the
period that he worked in the shed, he distributed buttons arid authorization cards
to shed workers and tal ked to themduring break tine about joining the Uhion. About
a week before he was noved off shed work, he started wearing a UPWhbutton to work.,
He was the only shed worker to do so. He testified wthout contradiction that both
Bedol | a and D Owt e observed hi mweari ng a button.

During the late spring and summer Rui z becane nore
active on behalf of the UFW During the three-week period preceding the
representation el ection, he went daily, along wth Givan, Ramrez, Mgana and
Perez, to the pre-work gathering place at the water punp and passed out buttons,
fliers and authorization cards. The foremen of the crews which gathered there were
al so usual |y present and observed the organi zational activity.

As the organi zati onal canpai gn nounted, Ruiz and
Franci sco Perez constituted a teamwhich visited other crews during | unch period
to engage in activities for the UFW The crew foreman was custonarily present havi ng
lunch with the workers. Additionally, Riuiz wore a distinctive jacket identifying him
as a UFWsupporter, a jacket bearing the UAWenbl emon the back and the | egend "W
w th Chavez"; he served as an el ection observer and was involved in the events of
that day; and in August he asked for, and received, permssion to take tine off to
be a del egate to the UFWconventi on.

8/ Based Lpon Rui z’ testinony.



In sum Ruiz was one of the nore vocal and active workers
i nvol ved in the organi zational canpai gn. _9/

O scussion And Gonclusions: Discrimnatory interference wth
or nodification of the working conditions of an enpl oyee wth the object of
di scour agi ng uni on nenbershi p violates Section 1153(c). Wen illicitly
notivated, nodification of an enpl oyee's work situati on by renoving himfroma
position in whichit is possible to 'earn overtine violates Section 1153(c). 10/

Ruiz was one of the | eaders in the UAWorgani zati onal canpai gn
at Hghland. Hghland' s supervisors were admttedly anare of his activities.
The record established that Riiz' renoval fromand non-reinstatenent to the
shed crew were discrimnatory acts. Hs work was satisfactory. Qher workers
wth | ess shed experience continued in the shed after his renoval. He was
given no explanation for the renoval, and the renmoval occurred shortly after
the shed forenan becane anare of his Lhion activities. 11/ The General Counsel
nade a prinma facie case that Ruiz' renoval fromthe shed violated the Act.
Thus, the burden shifted to Hghland to provide an explanation for its
treatnment of Ruiz. The explanation offered is that the work whi ch he was doi ng
coul d be perforned by wonen and others fromthe shed crew This expl anation
does not wash. Hghland' s records contradict Qwte's testinony that no nal e
workers renmai ned in the shed crew after Ruiz' renoval. S nce Owte admtted y
had no probl ens with Ruiz' work, and since his reason for renoving Ruiz from
the crew cannot be credited, and in the absence of any other reason for the
renoval , Respondent has not rebutted the General (ounsel's prina faci e case.

It follows that Respondent H ghl and viol ated Sections 1153(a) and (c) on April
27 in renoving Ruiz fromthe shed crew

Qmte's expl anation for not returning himto the crew
when it expanded in |ate June was that his periodic observation of Ruiz work
performance in the fields led himto believe that Ruiz had sl oned down. | do
not credit this explanation. Qwte had no recol | ection of the kind of work he
observed Rui z doing; nor did Bedolla corroborate his testinony that Bedol | a
told himthat Riuiz had slowed dowh. Fnally, Qwte testified that his
observation of Ruiz' field work occurred over 10-mnute periods, a tine period
unlikely to give any accurate basis for a "slow ng down" eval uation. Goupling
Qwte's inaccurate recol | ection of the events surrounding Ruiz renoval from
the shed creww th his lack of recollection regarding the nature of Riiz'
field work, and the | ack of corroboration of a portion of his testinony by a
purportedly percipient wtness, | decline to credit Qmwte's testinony as to
why Ruiz was not returned to the shed crew Therefore | find that the failure
to so

9/ These findings based upon Ruiz undisputed testinony.

10/ Sar Manufacturing Go., Ovision of Sar Forge, Inc.,
220 NLRB 532 (1975).

11/ Serling AumnumGnpany v. NL.RB, 391 F. 2d 713,
721 (8th dr. 1968).




return himwas a violation of Sections 1153(a) and (c) of the Act.

B. June And July--Threats By Quadal upe Vel asquez:

Par agraphs 23 and 24 of the second anended conpl ai nt al | ege t hat
during the nonths of June and July, 1977, Quadal upe Vel asquez t hreat ened
agricultural enpl oyees, and particularly Sal vador Ramrez, wth problens if
they continued to engage in activities in support of the UFW No evi dence was
offered to support these allegations; therefore | shall recommend t hat
Par agraphs 23 and 24 of the second anended conpl ai nt be di sm ssed.

C June 1, 1977--Change |In Enpl oyee Benefits And Vork Rul es:

O June 1, 1977, Respondent H ghland issued all enpl oyees an
Enpl oyee Handbook. The book sets forth fringe benefits not previously enjoyed
by the enpl oyees, and for the first tine establishes a grievance procedure,
witten work rules and a seniority systemto be applied in natters concerning
| ayoffs, recalls and the filling of job vacanci es.

Respondent's President, Tsuma, testified he was aware of the URW
organi zing canpaign anong Hghland enployees at the tine the booklet was
I ssued. He offered no expl anati on of the Gonpany's acti on.

Subsequent to issuance of the Handbook, witten
Vorker Notices were issued enpl oyees for conduct deened violative of its rules
of conduct provisions. Respondent relied upon the discipline provisions of the
Handbook in effecting certain of the di scharges invol ved herein.

D scussi on And Goncl usi ons: The conpl ai nt contai ns no specific
allegation that the issuance of the Handbook viol ated Section 1153(a). Wth the
exception of a question as to whether M. Tsuma was aware of the organi zi ng
canpai gn at the tine the Handbook was issued, Respondent did not object to the
testinony elicited fromTsuna regardi ng the change in benefits and worki ng
conditions effected by its issuance and the fact of its issuance.

The absence of a specific allegation in the conpl aint does not
preclude a finding that conduct proved during the course of the hearing
constituted a separate violation of the Act. Sunnyside Nurseries, Inc., 3 ALRB
No. 42(1977); Anderson Farnms, 3 ALRB No. 67, p. 10 (1977). The issue was fully
litigated, the basic facts were presented by H ghl and' s Presi dent w t hout
objection. Therefore, it is appropriate to determne whether this conduct
viol ated Section 1153(a).

The granting of fringe benefits and benefici al
changes in working conditions during the course of an organi zation canpai gn and
particularly at a tine when the canpaign is being intensely carried on, when
done with the intention of inducing the enpl oyees to forego supporting the
union, is a coercive exercise of
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the enpl oyer's economc | everage which interferes wth protected enpl oyee
rights and is, thus, violative of Section 1153(a). NL.RB v. Exchange Parts,
375 US 405(1964). It is immaterial whether the benefits are put into effect
uncondi tional |y and on a pernanent basis. The absence of conditions or express
threats does not renove the enpl oyee inference that the, source of benefits
conferred is the source of future benefits. NL.RB. v. Exchange Parts, supra.

Smlarly, the pronul gation of work rules during the course of
an organi zational canpai gn, W thout apparent reason, constitutes an unl awf ul
neans of retaliating against an enpl oyee's protected activity. Uhinasco, Inc.,
197 NLRB 400, 402-03; Henet Wol esal e, 3 ALRB No. 47 (1977).

Respondent H ghl and was admtted y aware of the organizati onal
canpaign at the tine it issued the Enpl oyee Bookl et. No expl anati on was
offered for inproving benefits and wording conditions or instituting a system
of work rules in the face of the UAWcanpai gn. This | ack of expl anation
coupl ed wth other evidence of the Enpl oyer's aninus toward the UFWpermts
the inference that the specific intent required by Exchange Parts regardi ng
the granting of benefits was present. S mlarly, the unexpl ai ned adoption of
work rules and a disciplinary systemduring the course of the UFWcanpai gn
permts the inference that the Enpl oyer's action coul d reasonably be expected
to have the effect of interfering wth, restraining or coercing enpl oyees in
the exercise of their Section 1152 rights. | nake both inferences and find
that Respondent H ghl and' s i ssuance of the Enpl oyee Handbook on June 1, 1977,
viol ated Section 1153(a).

D July, 1977--Failure To Assign Sal vador Ramrez To
Harvest Tractor Driving:

Paragraph 2 of the conpl ai nt charges Respondent H ghl and
wth violating Sections 1153(a) and (c) of the Act by failing to give
Ramrez work as a harvest tractor driver. 12/

Sal vador Ramrez was first enpl oyed by H ghland i n March,
1975. Shortly after starting to work, he was assigned to drive a rubber-tired
Ford tractor in the cauliflower harvest. The work consisted of pulling a
trailer dow the rows of cauliflower as field workers deposited cut
cauliflower inthe trailer. He performed this work until the end of May and
was then assigned to picking and sprayi ng tonat oes.

Fromabout July 1, 1975, until the end of Septenber he drove a
tractor in the corn harvest. The work was simlar to that he had performed in
the cauliflower harvest. Wrkers throw harvested corn into the trailer as it
Is pulled along by the tractor. Wen the corn harvest was finished, Ramrez
worked in the

12/ The conpl aint alleges the refusal occurred in June. The
evi dence establ i shes July as the correct nonth.
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tonatoes until about the mddl e of January, 1976. Hs pay rate was the sane
whet her he was doing field work or tractor driving.

In January, 1976, Ramirez was agai n assigned to
tractor driving during the cauliflower and corn harvests. He al so drove during
the cabbage harvest. He worked in tonmatoes fromthe mddl e of Septenber until the
end of 1976. Sarting in February, 1976. Ramrez recei ved 10£ per hour nore for
tractor driving than for field work.

Shortly before January, 1977, Ramirez returned to tractor work
inthe cauliflower harvest. He drove tractor until the end of the harvest during
the week of My 21; he was then assigned to harvesting tonatoes. H was not
returned to driving harvest tractor when the corn harvest began in July. He
continued to work in tomatoes until he was termnated on Novenber 1, 1977.

O the day that Ramrez started wearing a UPWbutton at work,
in March, 1977, Rodriguez noticed it and. conmented to Ramrez that he nust have
shaved and bathed to put it on. 13/. The button al so cane to the attention of
Vel asquez who suggested he would get into trouble for wearing it. 14/

During the last part of My, Pasqual Agui no Vel asquez
asked Quadal upe Vel asquez why Ramrez was not driving tractor any |onger.
Vel asquez replied that he had been taken off because he was a Chavista. 15/

Margarito Miniz Espinosa testified that early in My
1977. he had a conversation with Isaac Rodriguez during which Rodriguez told him
that the Conpany was going to fire Ramrez off the tractor for being a Chavista.
This was the only conversation which Espinosa ever had wth Rodriguez. 16/

13/ Rodriguez did not deny this statenent during his testinony.
Ranmirez joined the UFWin 1975, but did not becone active until 1977.

14/ A t hough he admtted frequent conversations wth
Ramrez, Vel asquez deni ed ever having a conversati on wth hi mdeal i ng excl usively
wth Lhion matters. Vel asquez al so denied tal king to any worker about his Uhion
activities. Wile testifying, Vel asquez failed to respond candidly to nany
questions. For this reason, as well as the unlikelihood that, in viewof the
general atnosphere at H ghl and Ranch, he had no conversation wth workers about
their Uhion activities, | do not credit Vel asquez' denial s regardi ng conversations
about Unhion activities.

15/ Guadal upe Vel asquez testified but offered no testinony
controverting that of Aquino. | credit Aquino' s testinony.

16/ Al t hough Rodriguez testified, he did not controvert Miniz '
testi nony.
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In each of the first tw seasons during which Ramrez drove
tractor, he broke a trailer tongue by naking too sharp a turn at the end of a
row \el asquez had occasion to warn himduring those first two seasons to be
careful not to drive over the rows of cauliflower. Ramrez recei ved no warni ngs
during the 1977 season, nor did he break a trailer tongue during the 1977
season. 17/

O scussion And Goncl usions: The failure to place Ramrez on a
harvest tractor during the corn harvest violates the Act if the General Counsel
has proved by a preponderance of the evidence that Respondent’'s notive was to

puni sh Ramrez for his Union activities, thereby di scouragi ng nenbership in the
UFW

By the end of June, Ramirez' activities on behal f or the UFW
were abundantly clear to Hghland. He was one of the URWenpl oyee cadre
vi gorously engaged i n organi zi ng H ghl and enpl oyees. S nce harvest tractor
driving paid nore than the regular field work, it was a discrimnatory act to
assi gn anot her enpl oyee (Cavel | 0) having | ess experience to work on a harvest
tractor. It was work to which Ramrez had regul arly been assigned during his
tenure of enpl oynent.

H ghl and gave Ranmirez no expl anation for not returning himto
the harvest tractor. During the course of the hearing two distinct reasons
were tendered to explain the Respondent's action. Tanaka testified that by the
tine the cauliflower crop was finished, Cavello was already assigned to a corn
harvest tractor and there was no roomfor Ramrez. The summary of the Conpany
records regarding the enpl oynent status of Ramrez and Cavel l o during the
appropriate tine frame i npeaches Tanaka on this point. The records show t hat
Ramirez finished cauliflower during the week of May 21 and that Cavel l o did not
start on the corn harvest until the week of July 2. (Cbviously, this reason
asserted by Tanaka for not assigning Ramrez to tractor work cannot be
accept ed.

Sone attenpt was made to establish that the Respondent acted as
it did because Ramrez had broken trailer tongues and run over portions of the
crop rows. Tanaka testified that he had observed such acts during the 1977
season; his testinony was contradicted by the crew forenan, Vel asquez, who
testified to such occurrences in earlier years, but not in 1977. | do not
credit Tanaka' s testinony on this matter. Vel asquez spent nore tine wth

17/ This finding is based upon the testinony of Welasquez, his
foreman. ontrary to Wel asquez, Respondent's wtness Tanaka testified he
observed Ramrez both breaking tongues and driving over rows in 1977. | do not
credit Tanaka. Hs recollection is unreliable. H testified that another
tractor driver, Cavello, was driving tractor in the corn at the tine Ramrez
finished, cauliflower. However, the work records show an hiatus in tractor
driving of approxi mately six weeks between the conpletion of tractor driving in
caul i fl oner and commencenent of tractor driving in corn. This is corroborated
by testinony regarding the harvesting of the two crops. A fact which one woul d
expect Tanaka to renenber.
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his crew than did Tanaka and thus woul d have had greater opportunity to observe.
Ramirez work. Certainly had he observed Ramirez runni ng over rows or breaking
equi pnent during the 1977 caul i fl oner season, he woul d have so testified.

FHnally, \elasquez and Tanaka each opi ned t hat
Cavell o was the better tractor driver, and that it was for this reason that Cavello
was selected. There are no facts put forth as the basis of the opinion of either
wtness. Wth respect to Tanaka, his inpeachnent and nanifestation of bias in the
formul ati on of the other reasons he put forth as expl anations for Respondent's
conduct |eads ne to discount his opinion of the relative worth of Ramrez
and Cavel |l o. Gven the atnosphere in late June and early July at the H ghl and
premses, | cannot infer that Vel asquez’ eval uation of the two drivers, unsupported
by fact in the record, is uncolored by the Enpl oyer's ani nus toward the UFW

Therefore, | conclude that the reasons put forth by
Respondent H ghland for not returning Ramirez to a position as harvest tractor
driver are pretextual. The General CGounsel has proved by a preponderance of the
evi dence that Respondent violated Sections 1153 (a) and (c) when it failed to nake
Ramirez a harvest tractor driver at the outset of the 1977 corn harvest.

E July 28, 1977--Hection Day Gonduct :

The conplaint alleges that on July 28, 1977, the date
of the representation el ection anong H ghl and enpl oyees, Respondent H ghl and
violated Section 1153(a) in restraining farmworkers in their enpl oy fromexercising
their right to vote in the representati on el ecti on by denyi ng access to ALRB agents
conducting the election; by evicting fromthe H ghl and Ranch premses, in the
presence of farmworkers, ALRB agents who were hol ding an ALRB el ection; and by
arresting, in the presence of farmworkers, ALRB agents engaged i n the conduct of
the representation el ection. 18/

Respondent H ghland Ranch initially deni ed t hese
al | egations; however, during the course of the hearing, it sought, and was granted,
permssion to anend its answer to admt the charging all egations. 19/

Respondent H ghl and was advi sed by letter from
counsel dated July 27 that the Marine Gorps woul d grant an accredited state agency
access up to the boundary of the | easehol d property and that permssion to pass over
the | easehol d property was

18/ Paragraphs 38, 39 and 40.

_ 19/ The allegations as set forth in the pl eadi ngs contai ned the
nanes of certain persons alleged to be agents of H ghl and who perforned the charged
acts. In conjunction wth its anendnent of its answer, Hghland noved to strike the
listed names fromthe second amended conplaint. This notion was granted, over the
obj ection of the General Gounsel, on the ground the nanes were surpl usage.
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left to the | easeholder. The letter also stated that the Sate had no
jurisdiction over Federal |and, and set forth | egal argunents whi ch counsel
suggest ed coul d be nade challenging the validity of the forthcomng ALRB

el ection; he al so recommended that entry shoul d be refused to avoi d wai vi ng
Hghland s legal position. He recommended peaceful refusal wthout force. This
opi ni on and advi ce were based upon his conversation with, a Mrine Corps
officer. The letter contained the foll ow ng caveat: "However, you are cauti oned
that the natter is not black and white, but very grey."

There is nothing in the record to indicate that any attenpt was
nade to obtain a tenporary restraining order to halt the el ection process.
There i s sonme evidence that there were discussions between H ghl and' s | awyers
and ALRB representatives and that agreenent was reached that the el ection could
be held on the prem ses.

O scussion And Goncl usions: Wile admtting that it engaged in
conduct which restrai ned enpl oyees in the exercise of rights guaranteed t hem
under Labor (ode Section 1152, Respondent asserts that its conduct did not
viol ate Section 1153(a) because the General (ounsel failed to prove by a
preponder ance of the evidence that the conduct was notivated by anti-Uhion
ani nus.

This contention is wthout nerit. The ALRB relyi ng upon
appl i cabl e NLRB deci sions, does not inquire into the noti ves of the respondent
I n assessing whether or not its conduct violates Section 1153(a). 20/

H ghl and Ranch urges its good faith doubt as to the
jurisdiction of the ALRB on Federal land as d defense to its conduct of July
28. This defense is unavail abl e. The Board, in Jackson & Perkins, supra,
rejected good faith as a defense when urged in response to charged viol ations
of the access regulation. 21/ Certainly rejection of such a defense is even
nore appropriate when an enpl oyer engages in threats of violence and the arrest
of ALRB personnel in an attenpt to frustrate the Act's representation pro-
cesses. Respondent Hghland' s admtted el ection day acts are sinply
i nconsi stent wth any contention that the bi zarre conduct was predicated by a
doubt as to ALRB jurisdiction.

It follows that Respondent H ghl and Ranch, as
alleged in the conplaint at Paragraphs 38, 39 and 40, interfered wth and
restrai ned enpl oyees in the exercise of rights granted themby Section 1152 of
the Act, thereby violating Section 1153(a).

20/ Anerican Frei ghtways Gonpany, 124 NLRB No. 1 (1958); N L.R B.
v. Burnup and Sns. Inc., 379 US 21 (1964), cited wth approval and fol | oned
in Jackson & Perkins Gonpany, 3 ALRB No. 36, at p. 2, Sip pinion (1977).

21/ 8 Gal. Admn. C Section 20900.
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F. August 9, 1977--Franci sco Perez Navarro--D schar ge:

Perez first worked for Hghland Ranch in 1975 as a
general field worker. He quit work in Qctober and was rehired in February, 1976.
Perez quit again in April, 1976, and returned to work about the first week in My.
He worked until the end of August when he again left work, telling Tosh Qmte that
he woul d be gone for a nonth. The day prior to his return he spoke to Tanaka
by phone, telling himhe woul d be back the next day. Tanaka said K and Perez
returned and worked until the end of Novenber when he quit. 22/ He was rehired by
Owte in March, 1977, and worked until August.

Oh August 4, 1977, Perez asked Tosh Qwte for permssion to be
absent for two days (Thursday and Friday) because of personal problens. He said he
woul d return on Sunday. Qwte granted the request. Nothing was sai d about bei ng
disciplined if he did not return at the agreed upon tine. 23/ Qwte testified that
Perez wanted tine off to visit a sick relative in Mxicali. Jose Qtiz was present
and al so wanted tine off. 24/ They were goi ng toget her because Otiz did not have a
driver's license. Qwte told themto be sure to return on Sunday, and bot h prom sed
to do so. Tsuna cane by and asked what was goi ng on. Wen Owte told him Tsuna said
to let themgo. 25/

Two days were not enough to di spose of Perez' problens, so he
did not report for work Sunday or Monday. 26/ He did not call in until Mnday
afternoon when he told Qwte it had been inpossible to return to work on Sunday, but
that he woul d be back the next norning. 27/ Qwte remnded Perez that he had said he
woul d return Sunday. Perez repeated that he was unable to do so, but that he woul d
return t?e next day at 7:00 a.m Tosh responded that he did not need Perez any
nore. 28

22/ These findings are based upon the testinony of Perez.

23/ Owte did not contradict this portion of Perez' testinony
24/ never returned to work.

, 25/ | credit Qwte' s version of the conversation. In view
of Perez inability to recall even where he spent the tine he was , off work, I find
it unlikely he woul d renenber the specifics of his conversation wth Qwte.

26/ Saturday was not a work day.

27/ The wtness knew on Saturday that he mght be unabl e
toreturn to work on Sunday, but did not call in.

28/ Perez testified that Tosh said "we'll see.” This testinony is
inconsi stent wth his declaration under penalty of perjury, in which he stated that
"Toshio told nme he did not need ne any nore because | had not cone back on the
agr eed—cont i nued)
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Perez reported for work the next norning at 7:00 a. m
acconpani ed by Francisco Riuiz. He spoke with Tosh, Toby Tsuma and Tom Tanaka.
Tosh told himhe had promsed to return Sunday, but since he had not returned
ei ther Sunday or Mbnday, he woul d have to fire him 29/ No one el se sai d
anything. Tosh got in his car and departed. Perez had, on prior occasi ons, nhot
returned to work as promsed and on sone occasi ons had an unspecified tine
when he was due to return. He was always put to work when he returned. There
was work available for Perez the norning of his return. Qmwte testified a
warni ng noti ce was prepared on Perez when he failed to show for work on
Sunday; this testinony was i npeached by the introduction of the notice, which
was dat ed Mbnday, August 8, 1977, and signed by Qwte. The notice i ndi cat ed
that Perez was di scharged on August 8, 1977.

Perez joined the UFWin April, 1977. Thereafter he engaged in
a variety of Lhion activities. In conjunction wth Galvan, Ramrez, and Ruii z,
he prepared and distributed UFWfliers in the | abor canp on the Ranch, and in
the fields before work, during the breaks and lunch tine, and after work.
Perez obtai ned signed authorization cards, spoke to workers during break tine
wth a bullhorn and carried a UFWflag at the water punp pre-work gathering
place. 30/ During the three weeks preceding the el ection, these activities
occurred daily. Wen Perez and the others spoke over the bull horn at the pre-
wor k assenbl y point for nonresident workers, H ghland Ranch forenen were
always present at distances varying fromthree to 12 neters. 31

Perez also made daily visits wth others to various H ghland
crews during their lunch breaks. The bul | horn was used to speak to the
workers about the UFWarid to urge themto sign cards. The crew forenen were
general |y present. 32/

28/ (continued)--day." In viewof the prior inconsistent
statement, | do not credit the wtness testinony about his tel ephone
conversation wth Tosh. | find that Perez' declaration reflects what Tosh

sai d.

29/ This finding is based upon OQwte' s testinony. Perez testified
that Qmwte and Tsuma nerely kept reiterating "no nore work.” Qmwte's testinony
regarding the events of the norning is consistent wth his credited testinony
regardi ng his tel ephone conversation wth Perez. This consi stency provides a
basis for crediting Qwte' s testinony about the Tuesday norni ng conversati on.

30/ Thomas Tanaka, Hernandez, Prieto, Robles, Giadal upe Vel asquez
and Antoni o Bedol | a saw Perez with the fl ag.

31/ Prieto, Hernandez, Robles and Reyes were each present on sone
occasi ons when the bul | horn was used. Perez used the bul | horn on two or three
occasi ons.

32/ Perez visited the crews of Margarito Robles, Tel efaro Her nandez,
Raul Reyes and Julian Prieto.
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Perez began wearing a UAWbutton toward the end of April, 1977,
and wore one at work continually thereafter. The first day he wore a button at
work, Tosh OQwte saw it and asked himif he bel onged to the Unhion. Bedolla and
Rodriguez were al so present.

Perez was a UAW observer at the representation el ection held on
July 28, 1977, and was anong t hose who were arrested on el ecti on day.

O scussi on And Goncl usions: Respondent's defense is that Perez
was di scharged for cause,i.e., wllful absence fromwork wthout perm ssion.

As Respondent notes, it is well established that an enpl oyer does
not lose the right to discharge for cause an enpl oyee engaged i n union activity
.33/ If the rule were otherw se, a discharge would be violative of Section 1153(c)
upon proof of enpl oyer know edge of the discrimnatee's union activity. The con-
tention that an enpl oyee was di scharged for msconduct nerely throws anot her
el enent into the mx fromwhi ch one nakes the inferences of notive for the
di scharge. Substantial msconduct on the part of an enpl oyee tends to dilute the
possibility of malting an inference that he was discrimnatorily di scharged;
substantial independent 1153(a) enpl oyer conduct tends to dilute the |ikelihood of
inferring that cause was the notivation for discharging a known union activist.

The evidence herein clearly establishes Enpl oyer know edge of the
Lhion activity of Perez and there is little dispute regarding the operative facts
leading to the termnation. Perez asked for and was given, a two-day |eave of
absence. He was told to report back on Sunday; he did not report back until the
follow ng Tuesday. He failed to contact his enployer prior to Monday afternoon;
thus, he had no permssion to be absent on Sunday and Mbnday.

The General (Gounsel argues that 'the Respondent's di scrimnatory
notivation is nanifested in the fact that in other years Perez had obtai ned
| eaves of absence, failed to return at the stated time, and nonet hel ess been* put
to work. This argunent over-looks Perez' testinony that on each of the earlier
occasi ons when he left work, he quit. | nmake no adverse inference fromthe
difference in treatnent accorded Perez in August, 1977, upon his return to work
vis-a-vis 1975 and 1976 when he returned to work. Smlarly, | draw no adverse
inference fromthe fact the Empl oyer noted that Otiz who went on | eave wth
Perez was |listed as a "quit” rather than fired. Qtiz did not returnto go to
wor K.

As noted above, | have found the promul gation of witten work
rules on June 1 to be violative of Section 1153(a).

33dting NL RB v. Lowell Sun Publishing Conpany, 320 F. 2d 835
(1st dr. 1963).

- 18 -



Rel i ance upon those rul es to support Perez' discharge permts an inference
that the notive for the discharge was interdicted. 34/ The di sparate

cont enpor aneous application of the rul es as between Franci sco Perez and
Ezequi el Perez is an independent factor which permts an inference the

di scharge was unl awful . Ezequi el was absent w thout notice for three days and

received only a Wrkers Notice. No explanation was offered for the difference
in treatnent.

Assunmi ng absence wi thout notice warrants sonme kind of
discipline, the inposition of discharge is not commensurate wth the of fense
especially in viewof the need for his services that day, a factor which al so
permts the inference the act was illegal |y notivat ed.

Wile it is well established that an enpl oyer nay
| awful | y di scharge an enpl oyee for any reason,
howsoever unjustifiable, as long as it is not
discrimnatory, neverthel ess, the |l ack of nerit

I n the reason advanced for the di scharge may be
consi dered in determning whet her or not a
discrimnatory notive existed.

Uhi masco, Inc., 196 NLRB 400, 404 (1972).

Fnally, the discharge occurred 11 days after the bizarre
events of election day, events in which Perez took an active part on behal f
of the UIFW

Even in the face of a lawful reason to discharge an
enpl oyee, the discharge violates the Act if it is partially notivated by
the enpl oyee's union activity. 35/

Maki ng all the permssible inferences recited above, |
concl ude that the discharge of Perez was at least partially notivated by his
extensive Lhion activity. Therefore, | find the discharge violated Sections
1153(a) and (c) of the Act.

G August 24, 1977--Sal vador Quznan Qti z--D schar ge:

Par agraph 53 of the conplaint alleges that Respondent
H ghl and viol ated Sections 1153(a) and (c) of the Act by discrimnatorily
di schargi ng Sal vador Quznan Qtiz on August 24, 1972.

Quzman first worked for Hghland Ranch in February, 1977. He
was hired as a general field worker and worked in Raul Reyes' crewuntil his
di scharge on August 24, 1977. During his

34/ See Henet Wiol esale, 3 ALRB No. 47, p. 25 (1977).

35/ Princeton Inn Conpany, 424 F.2d 264 (3rd Gr. 1970);
NL RB v. Linda Jo Shoe (., 307 F.2d 355, 357 (5th AQr. 1962).

- 19 -



period of enploynent, Quznan lived in a Hghland | abor canp in Hiunti ngton
Beach called Canp Lenon. He rode the Ranch's bus to and fromwork. |saac
Rodri guez drove the bus.

Quznan joined the Uthited FarmVWrkers in April, 1977. After
becom ng a nenber, he wore a UFWhbutton to work each day.

e evening in early August while riding hone fromwork,
Rodriguez told the workers they were a bunch of dummes, that they did not
know what they were doi ng when they believed everything Gal van and Ramrez
told them Quznan replied that they were grown up enough to know whet her or
not to vote for the Lhion or the boss. GQuznan was the only one to respond to
Rodriguez statements. 36/ h August 15, while the crew was eating | unch,
Rodri guez and Quznan got involved in a verbal exchange regardi ng whet her the
UFWcoul d come onto the premses. At the conclusion of their conversation,
Rodri guez sai d he woul d make Quznan's food bad for him 37/

August 8, 1977: n August 8 Quzman and G egori o
Villa Otega were working in Reyes' crew weedi hg cucunbers. Sonetinme prior
to 10: 30 Reyes checked the crew and commented on the rate at whi ch Quznan and
the others were working. About 10: 30 Rodriguez approached and spoke to Quznan
and si x other nenbers of the crew who were wor ki ng somewhat behind t he
bal ance of the crew There is a substantial conflict in the testinony
regardi ng what occurred. Quzrman testified that Rodri guez approached and asked
why they were behind the other workers. Quzman responded that the rows in
whi ch they were worki ng had nore weeds. He suggested that Rodriguez cone in
and examne the rows. Rodriguez declined, saying that it was not his job.
Anot her crew nenber, Mlla, testified that he told Rodriguez that it was not
the sane to do work as to order people to do it.

Rodriguez version of the encounter is as follows: On direct
examnation, he testified he watched the crew for about an hour before he
spoke to them that he spoke to thembecause they were carrying on a general
conversation anong t hensel ves and were half the distance of the field behi nd
the rest of the crew He told the group they were working so sl owthey were
stunbl i ng over their own feet. Quzman responded, saying the days of slavery
were over, that he was not working piece work, he was working hourly. He told
Rodriguez to grab a hoe if he thought he (Quznman) was not worki ng fast
enough. He told Rodriguez to fire himif he did not like his work. Rodriguez
said he did not want to fire him he just

36/ These findings are based upon the uncontradi cted testinony of
Quizman. Rodriguez did not testify with respect to such an incident.

_37/During August, Quznan received three Wrker Notices. The first
was on August 7 for having been absent without notice. It is admtted that
such was the case. He received a second notice on August 8 and a third notice
on August 24.
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wanted himto work with the rest of the crew MIlla told Rodriguez that he
was not working piece work, that he was not a slave and was worki ng as fast
as he cared to work. Rodriguez told himthat he w shed he woul d catch up with
the rest of the crew

After speaking to the group Rodriguez went to the canp office
and prepared Wrker Notices fox both Quznan and Milla. He gave these to Reyes
who in turn gave themto the workers. The Quznan notice stated i n substance
that Quznan started to argue because he was behind the rest of the crew and
that he was told to catch up with the crew The notice stated that he coul d
do the work but did not want to. It was noted as a first warning.

The Milla notice stated that he had fallen behind the rest of
the crew, and when he was told to catch up, he started to argue wth arid
threatened the supervisor. As wth Quznan, the notice contained the notation
that he could do the work but did not want to. | do not credit nuch of the
Rodriguez testinony regarding this interchange on August 8.

According to Rodriguez, his normal work pattern invol ved
going around to all the crews at the start of the day to see whet her they had
the material s they needed for the day's work, to see whether the forenen had
any questions and to see that everybody was situated in their different jobs.
The initial rounds woul d take himnore than an hour and these functions were
carried on throughout the day. This testinony elicited on cross-exam nation
is inconsistent wth his testinony on direct that what notivated himto speak
to the group was the fact that he had been watching themfor an hour
"consecutivel y" before speaking to them Mreover, although Rodri guez had
purportedly been watching the group, Quzman anong them for an hour, he
testified that he had not seen Quznman between the tine they rode to work
toget her on the Hunti ngton Beach bus and the time he spoke to the | aggi ng
workers at 10:30. Gonsidered together this testinony nakes it unlikely that
Rodri guez conducted the clai med surveillance over the group prior to speaking
to the workers on the norning of the 8th. | conclude that this testinmony is
unreasonabl e, and this conclusion i s one reason why Rodri guez’ testinony
regarding what was said that norning is credited only to the limted extent
not ed bel ow 38/

O direct examnation Rodriguez recited in sone detail
renarks made to himby Mlla the norning of the 8th. O cross-examnation he
could not renmenber anything which Villa said. Smlarly, when questioned on
cross-examnation regardi ng what Quznan said, he recalled only that Quznan
said the days of slavery were over and that they were working on an hourly
rather than a piece rate. Rodriguez’ failure to recall on cross-examnation
facts to which he testified positively on direct examnation is properly
considered in assessing his credibility. 39/

38/ See Nchols v. Pacific ER (., 178 C 630.

39/31 Gl . Jur.3d 895, 896.
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G ew foreman Reyes who observed Rodriguez speaking to the
|l agging group testified they were 50 to 60 feet behind the bal ance of the
crew He stated that it was not unusual for some workers to be 40-50 feet
behi nd the others. This testinony conflicts wth Rodriguez' testinony that
Quiznan and the laggers were 100 to 125 feet behind the bal ance of the crew
The failure of Reyes to corroborate Rodriguez on the degree of lag is further
reason not to credit Rodriguez. Reyes was, at: the tine he testified,
enpl oyed as a forenan by Respondent San denente. S nce his interests lie
wth Respondents, it is reasonabl e to assune he woul d have corroborat ed
Rodriguez had he been able to do so. By not doing so, his testinony was
adverse to the interests of Respondents and is, therefore, especially
entitled to be credited. See Georgia Rug. 131 NLRB 1304, fn. 2.

O the other hand, notw thstandi ng Rodriguez’ denonstrated
hostility to the U"Wand its adherents, | find it unlikely that worker
notices woul d have been issued on August 8 if Quzman and Milla said no nore
to Rodriguez than each clains was said. Thus, it seens nost |ikely that
Quznan did cooment about the days of slavery being over and did remnd
Rodriguez that he was working at an hourly rate rather than a piece rate. |
so find, and to this extent credit Rodriguez, noting that this testinony was
elicited on cross-examnati on.

Resolution of the conflict regarding Milla' s statenents the
norning of the 8th is less crucial. Rodriguez’ failure to recall on cross-
examnation anything which Mlla said |eads ne to discredit conpletely this
portion of his direct testinony. It seens likely that Mlla received his
wor ker notice because he responded to Rodriguez as he said and was, by that
act, associated in Rodriguez’” mnd wth Quznan.

Reyes testified credibly that August 8 was the second day
that his crew weeded cucunbers. The crew started their rows where they had
finished the previous day. Quzman and the others to whom Rodri guez spoke
started the day 40 to 50 feet behind the bal ance of the crew They ended the
day 40 to 50 feet behind.

August 24, 1977. Quzrman was di scharged on August 24. About
10: 30 that norning Rodriguez cane into the cucunber field and spoke to Quznan
and the group working with him According to Quznan, Rodriguez tol d themthey
were putting the noose around their necks. Rodriguez told Ranon Garcia he had
been given work out of pity, and told de |a Torre he was falling dow. 40/
Qizman was the only worker who responded, saying that the tines were over
when the enpl oyer could bring in workers and fire those who woul d not hurry,
put themon a bus and give themtheir checks. 41/

40/ M 11 a corroborated Quzman's testinony regarding the events of
t he norni ng.

41/ Garcia and de |a Torre were other crew nenbers.
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Testifying about the same conversation, on direct examnation,
Rodriguez stated that he told the group, including Qiznan, they were far behind
t he bal ance of the crew and asked t hemwhet her they coul d not catch up; that
Quzrman responded by saying: "lI'mnot a slave. |'mnot working piece work. |'m
working hourly rate. If you don't like it fire ne.” O cross-exanm nation
Rodriguez testified the substance of his conversation was as follows: you fell ows
are working so slowyou' re falling over your own feet. | w sh one of you' d get
off a ways and watch, you' d see what | mean. Quznan was the only one who
responded, saying the days of slavery are over, |I'mnot working piece work, this
is onan hourly rate. If you don't like ny work, fire nme. 42/ The conversation
ended wth Rodriguez saying that he did not want to fire him he just wanted him
to work wth the crew Rodriguez then went to his pickup to prepare a worker
noti ce whi ch stated:

I nsubordi nation--instigating a sl owdow. Defiant of
supervision. Painly he does not want to work. He
wll not obey orders to the point of asking to be
fired.

Rodriguez gave the notice to Reyes who gave it to Quzman. The notice did not
I ndi cate that Quzrman was di schar ged.

As Quznan was getting on the bus to go hone that afternoon,
Rodri guez handed hi mtwo checks and told himthey did not need hi many nore,
Rodriguez testified that Quzrman responded: "This is what |'ve been wanting.
Quznan denied naking this statement. There is no testinony, regardi ng who nade
the determnation that Quzman was to be fired.

O scussi on And Goncl usi ons: A t hough Quznan was not
so active on behal f of the UFWas sone ot her H ghl and enpl oyees, he
did nani fest support for the Union in the presence of H ghland
supervi sors, particularly Rodriguez, sufficiently to establish Ewl oyer know edge
of such activities. He wore a UFWbutton to work daily for approxi mately four
nonths prior to his termnation; on two occasi ons during the nonth of August, he
responded, in the presence of other workers, to anti-UWstatenents nade by
Rodri guez, and on each occasion was the only worker to so respond. A discri-
m nat ee does not have to be "very" active in union affairs before
enpl oyer know edge of his activities may be inferred. As-HNe Farns. 3 ALRB Nb.
53 (1977).

Goupl i ng the evidence of "Enpl oyer know edge" w th Respondent's
denonstrated ani nus toward the UFW the General Gounsel nmade a prima faci e case
for finding Quznan's di scharge violative of Section 1153(c). It remains to
det er m ne whet her Respondent H ghl and has carried the burden of establishing
di scharge for cause.

There is no basis in the record for the statenent on

42/ Guzman deni ed this statenent.
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the August 24 notice that Quznan instigated a sl owdown. The assignment of an
unf ounded reason for issuing the notice taints it. The worker notice did not
state that Quznan was di scharged nor was he so notified until the end of the
day. The failure to termnate Guzman until the close of work is susceptibl e of
the inference that the real reason was other than his interaction wth
Rodriguez that norning. The general hostility of Respondent to the UFWand its
a]ghe;] ents permts the inference Quzman was tern nated because of his support

of the UFW

Curing August, Quzman, other than the occasi ons on which he
recei ved "Wrker Notices," had two encounters wth Rodriguez regarding the
Lhion. O bot h occasi ons Quzman stood out fromthe crowd as one who responded
to Rodriguez' anti-Uhion remarks. |In early August he spoke up on the bus when
Rodriguez referred to the workers as dummes for listening to Gal van and
Ramrez. Onh the 8th he received a notice for insubordination. During the | unch
break on August 15 Quznan had an interchange w th Rodriguez about Uhion
access. nh the 24th he was termnated. The timng of the notices vis-a-vis
the encounters suggests they were retaliatory.

So far as poor work is assigned as a cause for issuance of the
worker notices, it appears that Quznan received disparate treatment. Wth the
exception of Milla s notice on August 8, none of the enpl oyees |aggi ng behi nd
the crewwas cited for poor work, notw thstanding the fact that sone were al so
| aggards on bot h occasi ons.

Thi s unequal treatnent of Quznan supports the concl usion that
the notive for issuing himworker notices was to permt reliance on the
recently formulated rule calling for discharge for three viol ations of
Gonpany rules. 43/ Oedited testinony does not indicate a difference in work
per f or nance as between Quznan and the others with himafter Rodriguez
addressed themon either the 8th or the 24th.

Wiile it is clearly appropriate for a supervisor to urge
enpl oyees to work faster and produce nore, Rodriguez’ nmanner and speech in so
doi ng coul d reasonably have been cal cul ated to arouse an inpertinent response,
especial ly in Quznan, whom Rodriguez knew as prone to retort to what he
regarded as anti-worker statements. Wen consi dered together with the
Respondent ' s pervasi ve Section 1153(a) conduct, | conclude that Rodri guez’
conduct was ained at triggering an insolent or insubordinate response from
Quznan and when such response canme forth, it was used as a pretext to
termnate him 44/ | conclude that Quzman woul d not have been termnated but
for his nanifested support of the UFW therefore, | find that his discharge
viol ated Labor Code Sections 1153(a)

43/ Allette's The Gountry M ace, 226 NLRB 819 (1976).

44/ . Trojan Battery Conpany, 207 NLRB 425 (1973); |IPM
Gorporation, 713 NLRB 189 (1974).
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and (c).45/

H Septenber 2, 1977--Bartol o Prado Navarro--Ref used Energency
Leave:

Bartol o Prado Navarro (custonarily known as Navarro) was first
enpl oyed as a year-round worker for Respondent Hghland in 1968. He lived in
the San Mateo | abor canp on the Ranch during the three years preceding the
heari ng.

Navarro joined the UFWin early 1977. Hs Whion activity was
limted to wearing a UFWbutton at work. H's testinony was contradi ctory wth
respect to whether or not he had worn the button to work prior to the date he
sought a | eave of absence.

O Septenber 2, 1977, about 1:00 p.m Navarro asked Qwte for
a | eave of absence to go to Mexico for a coupl e of weeks because one of his
daught ers needed an operation. Qwte refused the request. He told Navarro
that he would have to voluntarily termnate hi mbecause he did not know when
Navarro woul d return and there mght be no work when he did return. Navarro
testified credibly that Qwte told himto go see Gal van about work. Sonetine
between 2:00 and 3:00 p.m on Septenber 2, Owte gave Navarro hi s paycheck and
a notice which stated: "voluntario termno pernmanente.” Navarro went to Mexico
for 28 days. He resuned work at H ghl and when he returned. 46/ Tsuna
testified that Qwte said he termnated Navarro because H ghl and s | abor
requi rements were becomng slower and rather than give hima | eave, he
termnated him

Tsuna testified he could not recall whether or not
H ghl and had ever given an enpl oyee a | eave of absence when his
anticipated return date would fall during a slack peri od.

Sonetine after Navarro |eft for Mexico, Sal vador
Ramrez and Franci sco Riuiz, as UPWcommtteenen, asked Qwte whet her there was
work for Navarro. Owte said there woul d be no nore work when Navarro
returned, because he was not going to plant the "unoccupi ed" |and. Qmte
pl aces the conversation about the mddl e of Septenber. Riuiz places it at the
end of Septenber or early ctober. Adopting either date it is apparent that
the incident occurred after Navarro had | eft work. He could not, as Riiz
testified, have been present during the course of the conversation. Nor, in
view of that fact, does Ruiz' testinony regardi ng requesting

45/ S Kuramura, Inc. 3 ALRB No. 49 (1977).

46/ The worker notice is dated Septenber 2, and both Owte and
Navarro pl ace the events as occurring on that date. Navarro testified that
Owt e gave no reason for denying his requested | eave. OQwte testified as
stated above. | credit Qwte' s testinony on this point. | find it unlikely
that he would nor give Navarro a reason for denying his request. Qwte's
testinony as to the reasons given Navarro for denying the | eave request is
consistent wth the tenor of the responses subsequently given Ramrez and Rui z
when they interceded on Navarro's behal f.

-25-



a permt for Navarro to go to Quadal aj ara nake any sense. It is likely that
the conversation related to whether Navarro could return to work. 47/

Inlate Septenber Navarro filed an unfair |abor practice
charge against Hghland for discrimnatorily denying hima | eave of absence.
Wien H ghl and recei ved notice of the charge, it nade Navarro an unconditi onal
offer of enploynent; he returned to work and continued to work until
Respondent H ghl and closed its operation at the begi nning of Decenber. 48/

In 1977 it was CGonpany policy to grant energency
| eaves. A sick relative could qualify as an energency. At the tine Navarro
sought | eave the witten Conpany rul es provided:

Cependi ng upon the season, |eaves of ab-
sence may be granted . . . for a period up
tothirty (30) days. You nay be granted a
| eave of absence w thout pay for annual
mlitary duty, nedical and personal rea-
sons. |If you feel you need a | eave of ab-
sence, contact your supervisor. Leaves of
absence nust be in witing signed by your
super vi sor .

O scussi on And Concl usi ons:  Paragraph 25 of the conpl ai nt
al l eges that Respondent H ghl and viol ated Section 1153(a) by denying Navarro a
| eave of absence in Septenber, 1977. |In determni ng whet her Respondent's
conduct violated Section 1153(a), it i not necessary that specific intent to
frustrate Section 1152 enpl oyee rights be proved. It suffices to prove that
Respondent' s act--refusing to grant Navarro | eave--coul d reasonably be
expected to frustrate those rights. Dan Tudor & Sons. 3 ALRB No. 69 (1977);
Gooper Thernmoneter Go., 151 NLRB 502, 503 (1965).

No chal l enge is rai sed by Respondent H ghl and to the bona
fides of the reason presented by Navarro for seeking a two-week | eave of
absence. Nor does Respondent deny that its policy regarding energency | eaves
woul d cover granting a leave to care for a sick relative. Respondent defends
its refusal to grant Navarro's request on the foll owing grounds: uncertainty
as to when he woul d return and uncertainty as to whether there woul d be work
available. So rather than grant Navarro's request, they forced himto quit in
order to visit his sick daughter.

Nei t her defense w thstands scrutiny. Respondent does not deny
Navarro sai d he woul d be gone two weeks. No explanation is offered regardi ng
why the potential |ack of work at the tine Navarro was to return required
termnating himon Septenber 2. It

47/ These facts are based upon the credited testinony of Owte.

48/ Based upon credited testinony of Toby Tsuma. Tsuna testified
he recei ved a copy of the charge on Septenber 24 or 25.
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nay be noted that the work availability prognosis of Septenber 2 proved
I naccurate; Navarro was unconditional |y of fered re-enpl oynent upon filing
an unfair |abor practice charge.

By refusing to grant Navarro his | eave, Respondent deprived
himof the seniority benefit it had effected June 1. GCertainly it was to be
expected that Navarro and his fell ow workers woul d construe the Enpl oyer's act
as a reprisal for having voted so overwhel mngly for the UFW Moreover, it is
reasonabl e to infer in the absence of any reasonabl e expl anation that reprisal
was the noti ve.

Respondent correctly notes that the record does not clearly
est abl i sh Enpl oyer know edge of Navarro's Lhion activities; however, the |ack
of need to prove specific intent makes |ack of know edge irrel evant. Cooper
Ther nonet er Co. supr a.

H ghl and Ranch viol ated Section 1153(a) by refusing to grant
Bartol o Prado Navarro an energency | eave of absence on Septenber 2, 1977.

. QCct ober 8, 1977--Qiadal upe Rui z and Juan Carranza- -
Gonstructi ve D schar ge:

Quadal upe Ruiz was initially enpl oyed at H ghl and
Ranch fromJuly until Decenber 22, 1976. He lived in Santa Ana and rode to
arid fromwork wth crew foreman Robles until October, 1976, and thereafter
wth a worker named Gorona. He returned to work for H ghland from March until
May, 1977; he was laid off and returned to work in July and worked unti |
Qctober. During this period he lived in Santa Ana and rode to and fromwork
wth a fell ow enpl oyee naned Arturo.

Arturo quit in Cctober. Wien he told Tsuna that he was
quitting, Tsuma asked his riders whether they still wanted to work. Wen tol d
they did, Tsuna said he would try to get thema ride. This was the only
occasi on Tsunma tal ked to Ruiz regarding getting hima ride. 49/ Margarito
Robl es and Tel esfaro Hernandez, H ghl and crew bosses, each provi ded workers
wth transportation fromSanta Ana. Ruiz contacted Robl es, w th whom he had
ridden in 1976, to ask for a ride. Robles said he could not give hima ride,
because he had no roomfor him 50/ Nothing else was said. Ruiz

49/ This finding i s based upon Ruiz' testinony on cross-
exam nat i on.

50/ This testinony was elicited on cross-examnation. Wen
testifying on direct, Ruiz said that Robles said no ride for you or I won't
give you aride or words to that effect. Hs testinony on cross | find to be
nore reliable. A though the wtness was confused while testifying,
particularly wth regard to when he worked for Hghland, | find it unlikely he
woul d forger his earlier testinony if it were conpletely accurate. Nor coul d
he have been confused by the questi ons on cross-examnati on as they were
| eadi ng and a sel f-servi ng answer was apparent.
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contact ed the person who drove Robl es’ second car and asked for a ride. The
driver told himthat he had orders fromRobles not to give hima ride. 51/
Ruiz had ridden to work in the driver's vehicle in 1976.

Rui z al so sought a ride fromcrew foreman Her nandez and was
told there was no room because Hernandez had given rides to three of the other
workers fornerly riding wth Arturo. 52/ Robles provided a ride to one of the
peopl e who had ridden wth Arturo. The other three, including Ruiz and Juan
Carranza, did not get rides. Ohe of the workers to whom Hernandez gave a ride
custonmarily wore a UFWbutton to work as did the person to whom Robl es gave a
ride. Two of the four workers who received rides were URWobservers at the
ALRB el ection.

Wen Ruiz was unable to get a ride wth Robles, he called the
H ghl and of fi ce, spoke to Rodriguez and told hi mthat he coul d not work unl ess
he got a ride. Rodriguez told himthere was no roomin the bus, which H ghland
ran fromCanp Lenon in Huntington Beach to the Ranch. Had there been room Rui z
coul d have gotten hinself to a position where the bus coul d have pi cked him
up. Since he was unable to get aride, Riiz quit.

Wrkers living in Santa Ana paid 810.00 per week to the driver
w th whomthey rode to work. The paynent received fromtheir passengers was
the sol e conpensation by the transportati on providers. The Santa Ana workers
who wanted rides nmade their arrangenents directly wth the drivers. It was
not a requirenent of the job that Hernandez and Robl es provide transportation
to and fromSanta Ana. The Huntington Beach transportation was provided by a
H ghl and Ranch bus.

Rui z has been a nenber of the UFWfor approxinately seven
years. Starting in Novenber, 1976, Ruiz held Union neetings in his hone in
Santa Ana. During 1977, the neetings to be held in his house were announced in
the fields in the presence of supervisors. Ruiz wore UFWbuttons to work
during his periods of enploynent; he distributed buttons; and he served as an
el ecti on observer for the ULFW

51/ This testinony cane in wthout objection. However, in view of
its hearsay character, | do not credit the testinony. It is patently self-
serving, going to the core issue to be proved if the allegation is to be
sustained. In viewof the position attributed to Robles in his conversation
wth Riz, | findit unlikely he woul d have nade the renark attributed to him
by the driver.

52/ Thi s conversation occurred about 6:30 one norni ng as Her nandez
was departing for work. There were sone five or six people in the back of
the canper or pickup. Robles and Hernandez were the only persons custonarily
transporting workers fromSanta Ana.
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O scussi on And Concl usi ons: The conpl ai nt, at Paragraph 51,
al l eges that Respondent H ghl and viol ated Section 1153(a) and Section 1153(c)
by discrimnatorily refusing to provide Ruiz and Juan Carranza transportation
to wrrk. Carranza did not testify and there is no evidence in the record
regarding his inability to get aride to work after Arturo quit.

There is anpl e authority under the National Labor Rel ations
Act that a constructive di scharge having the notive of di scouragi ng uni on
nenber ship violates Section 8(a)(3) of the Act. Labor Code Section 1148
nandat es appl yi ng those precedents to constructive di scharges effected by an
agricul tural enpl oyer.

The General Gounsel has proved by substantial evidence that
Rui z was an active advocate for the UFWand that there was Enpl oyer know edge
of his support of the Lhion. Before turning to the question of whether Ruiz
was discrimnated against, it is appropriate to examne the question of
whet her or not H ghland Ranch is responsible for the conduct of Robles and
Hernandez in failing to provide Ruiz wth transportation to work. H ghl and
argues it has no responsibility for this conduct because providi ng
transportation for workers was an i ndependent activity of each and not within
the scope of their authority as supervisors. This argunent is wthout nerit.

The ALRB in Witney Farns, 3 ALRB No. 68 (1977), rejected the
"outside the scope of its relationship” defense even in the context of a claim
of ignorance of the supervisors' activities. In so doing, the ALRB fol | owed
the NLRB principle that the acts of a supervisor nmay be inputed to an enpl oyer
even if not authorized or ratified. 53/ The principle applies even if the
conduct occurred outside the enployer's premses or during non-work tine. 54/
Thus, the fact that the Robles and Hernandez conduct vis-a-vis Ruiz occurred
anay fromthe Hghland premses at a tine prior to the coomencenent of work is
not dispositive of whether Hghland is responsi ble for the conduct. A twofold
test nay be applied: did the Enpl oyer benefit fromthe conduct and did the
enpl oyee reasonably bel i eve that the supervisor was carrying out the w shes of
the Enpl oyer while engaging in the conduct. Here, both questions nust be
answered affirnmatively. | find Respondent Hghland is chargeable with the acts
of its supervisors Robles and Hernandez in their dealings wth Riiz regardi ng
transportation to work.

However, contrary to the assertion of the General Counsel, |
find that the evidence does not establish that but for his Lhion activities,
Rui z woul d have been provided wth transportation to work after Arturo (the
enpl oyee driver) quit. Despite Ruiz' substantial Uhion activities and despite
the substantial independent Section 1153(a) conduct in which the Enpl oyer
engaged, |

53 NLRBv. H J. Heinz ., 311 US 514 (1941); NL. RB.
v. Solo Qup Q., 237 F.2d 521 (8th Qr. 1956).

54/ Hol nmes Food. Inc., 170 NLRB 376 (1968), cited with
approval in Witney Farns, supra.
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find the nost reasonabl e inference to be drawn fromthe testinony of Ruiz
hinself is that he did not get a ride because he did not ask for one until the
pl aces were all taken. G her UFWactivists were not refused, including two who
al so served as ULhion observers at the election. Nor was Rui z the only person
who was unable to find a ride.

The al | egations of Paragraph 51 are di smssed wth respect
to both Ruiz and Carranza. 55/

J. Novenber 1, 1977--Fermn Gl van Torres, Sal vador
Ramrez Ramrez, Jose Magana Martinez and Sal vador
Fl ores--D scharge. Eviction And Detention 0 Each:

The conpl aint alleges that H ghland Ranch viol ated Sections
1153(a) and (c) by discrimnatorily discharging Gal van, Ramrez, Mgana and
Hores on Novenber 1. The eviction of each fromthe | abor canp operated by
Hghland for its enpl oyees is charged as an i ndependent violation of Sections
1153(a) and (c). The detention of each at the nain gate of Canp Pendl et on
until each returned to the mlitary his base identification card is alleged to
be a separate 1153(a) viol ation.

The D scharges: O Novenber 1, 1977, Respondent H ghl and
termnated F ores, Magana, Gal van and Ramrez. Each was issued a "Verker
Notice" setting forth the reason for his discharge. The notices issued Magana
and H ores stat ed:

Tanpered w th H ghl and Ranch Notice on

bul l etin board. Renoved H ghl and Ranch Noti ce
frombulletin board and repl aced the origi nal
copy wth a photostat copy.

In addition to the above | anguage, the notice issued Ramrez stated: "Wen
asked where the original copy was he asked Fermn Gal van where he put it."
The noti ce i ssued Gal van stat ed:

Sal vador Ramirez said Gal van had the origi nal copy
of the H ghland Ranch Notice. V¢ asked where was
the original copy. He said sonewhere and if you
want it you can print another.

The circunstances giving rise to the i ssuance of the Novenber
1 "Wrker Notices” began on Cctober 21 when H ghl and Ranch posted a bull etin
advi sing the labor canp residents that their board cost was to be rai sed and
that they were to be charged roomrent for the first tine.

_ (h Gctober 30 or 31 several workers, including Magana and
Ramrez, spoke to Gal van about the notice and told him

55/ As noted above, no evidence was offered regarding the
ci rcunst ances under which Carranza was not able to obtain transportation
after Arturo quit.
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that sonet hi ng shoul d be done because the workers’ costs were goi ng up w t hout
any increase in wages, whereas in the past wages had been rai sed concurrently
wth neal costs. They agreed that the notice woul d be brought to Gal van and
that he would send it to the Union.

Wen Ramrez, Magana and Hores went to the kitchen on the
31st to get the notice, Juan Chavez, the cook, was present. He told themthey
shoul d not renove the notice and said the boss wll get nmad if you take it
down. Chavez suggested that they go to the office to obtain a copy;, no attenpt
was nade to do this. Athough Hores was present when the noti ce was renoved,
Magana and Ramirez were the ones who took it down.

The evening of the 31st Gal van and Ramirez took the notice and
sone other papers to San denente to have t hem phot ocopi ed. Wien t hey
finished, Galvan put the papers, including the notice, into an envel ope and
nailed themto the Lhion. Shortly thereafter Ramrez di scovered that Gal van
had put the original notice inthe mail. 56/ He told Gal van there was no way
the original could be retrieved; so they woul d have to return one of the
copi es. Ramrez gave a copy to Magana, explained to hi mwhat had happened, and
told himto return it to the board. A xerox copy was returned to the bulletin
board that night.

About 8:30 a.m on Novenber 1, the cook inforned | saac
Rodriguez that Magana, Ramrez and H ores had renoved the notice fromthe
bul l etin board. Shortly thereafter, Toby Tsuna arrived and there was a
di scussion anong the three of them Wen they finished tal king, Rodriguez and
Tsurma drove to the field where the Vel asquez crew was working to speak to
Ramrez.

WUoon arrival, Rodriguez got out of the pickup to go talk to
Ramrez. He told Ramrez to go to the office for his check, that he was fired.
He then asked Ramrez what had been done with the notice which they had taken
off the kitchen wall. Ramrez responded that he had given it to Gl van and
told Rodriguez to go talk to him 57/

56/Ramrez testified that the error occurred because Gal van cannot
see very well. The findings regarding the renoval of the notice are based upon
the testinony of Gal van, Magana and Ramrez. Juan Chavez, the cook, did not
testify. There is no evidence the cook is a supervisor wthin the neani ng of
the Act.

57/ These findings are based upon the testinony of Ramrez and
Garcia. Garcia is an ot herw se uni nvol ved worker who was present at the tine.
He was enpl oyed by San denente Ranch at the tine he testified. Rodri guez
testified that his initial words wth Ramrez were limted to inquiring what
they had done wth the original notice which they took down. Al agree that
Ramrez said to ask Gal van. Vel asquez corroborated the Rodriguez testinony.
The conflict inthe testinony is resolved as indicated in the text. 1In so
doing, | rely prinmarily upon the fact that Jose Garcia while testifying
adversely to the interests of Respondent was--(conti nued)
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Rodriguez, followed by Ramrez, proceeded to where Gal van was
wor ki ng and asked hi mwhat he had done with the original notice. Wen Gal van
responded that he had seen the sheet that norning, Rodriguez said that Tsuma
wanted the original. Galvan said it was the sane thing, and i f Tsuna wanted an
original, he could nake another one. Rodriguez went to speak wth Tsuma. Wen
he returned, he told Gal van and Ramrez that they were fired because they had
t aken down Ranch property and coul d not produce it. 58/ Galvan said they were
going to return to the fields. Rodriguez told themthey woul d be renoved if
they returned to work. Galvan then went to the pickup and denanded that Tsuna
give himhis check. Tsuma responded that the check woul d be ready when Gal van
got to the office. Rodriguez and Tsuma drove off in search of Magana and
H ores who worked in Bedolla s crew

Tsuma and Rodriguez arrived where H ores and Magana were
working and called fromthe field. Rodriguez told Flores that Tsuma wanted t he
noti ce. Hores admtted bei ng present when the notice was renoved but deni ed
having participated in its renoval. Rodri guez then asked Magana about the
noti ce. Magana said he did not know where it was, but he thought that Gal van
had it. Rodriguez reiterated that Tsuna wanted the notice and that they woul d
be fired if the notice were not produced. Wien neither offered any response,
Rodriguez told themthey were fired and to go to the office to get their
checks. Rodriguez and Tsuma then | eft the area.

There is no evidence that either Tsuma or Rodriguez asked any
of the four persons discharged why the notice had been renmoved. Nor was any
reason given the workers as to why the xerox copy whi ch had been reposted was
unsati sfactory.

Tsuna testified that he was interested in obtaining the notice
because he was concerned that the signatures thereon woul d be msused. This
concern arose because of the purported tracing of worker signatures on a UFW
bul | etin whi ch he had seen.

The Labor Canp Eviction: About 3:30 that afternoon Owte net
wth the four discharged workers. He had their checks for themand was
prepared to i ssue the checks in exchange for their base |I.D cards. Magana
said that he had | ost his card. Hores said he had |l eft his card in Tia Juana.
Gl van declined to give OQwte his |.D card, saying he would need it to return
tothe canp to get his belongings. He told Qwte he would return it at that
time and that his paycheck woul d serve as collateral in the nean-tine. Ramrez
ref used because he wanted to show his |.D card to a UPWI| awer before
returning it. He told OQmwte that he needed the card to establish that he was
classified as a tractor driver. He

577 (continued)--currently enpl oyed by San denente, a fact which
supports his credibility. Georgia Rig. 131 NLRB 1304.

58/ This finding is based upon the testinmony of Rodriguez.
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said he woul d have the | awer return the card to the Conpany. 59/ Faced wth
the nonproduction of the |.D cards, Owte asked the four to wait and went to
confer with Tsuna.

Tsuna t el ephoned a Sergeant Jessnore and told himthat he had
termnated four workers; that he had requested the return of their passes;
and that they had refused his request. Jessnore told Tsuma the passes were
governnent property and nust be returned. After the workers still declined to
turn in their cards, Tsuna cal |l ed Jessnore a second tine and once nore told
himthe workers would not return their passes. Jessnore told Tsuma he was
going to tel ephone the gate to stop the workers if they attenpted to | eave.
He asked Tsuna to go to the gate for the purpose of identifying the workers.
Jessnore arrived at the gate about an hour after he spoke wth Tsuna. The
workers and Tsuma were there when he arrived. 60/

The Ganp Gate Detention: Ramrez, Galvan and Flores | eft the
| abor canp in Ramrez' car. They were stopped by the MP' s at the canp
entrance and asked to produce their base |.D cards and their "green" cards.

Magana, who was leaving in his own car, was al so stopped. H
told the MP he did not have his |I.D. card. The MP nade Magana produce hi s
wal l et for examnation. He told Magana his "green” card woul d be taken away,
and he woul d be deported. Wien the MP was finally convi nced Magana di d not
have his |.D card, he secured a statenment fromMgana i n whi ch Magana
promsed to bring his car in within 10 days for the purpose of renoving the
bunper decal which permtted entrance onto the base. He was tol d he woul d be
arrested if he did not return wth the decal.

Shortly before the three were rel eased, their green cards
were returned, and Tsuna gave themtheir final checks. They were tol d that
they would be arrested and jailed if they returned to the base. This
statenent was apparently nade in response to Galvan's statenent that he was
going to return to the base to get his bel ongi ngs. 61/

Sergeant Jessnore testified credi bly about Corps procedures
for dealing wth civilian enpl oyees of base | essees. Every

59/ These findi ngs are based upon the testinony of Gal van and
Ram r ez.

60/ These findi ngs are based upon credited testinony of Sergeant
Jessnore. Tsunma testified that Jessnore cane to the | abor canp, and the two
of themrode to the gate toget her. However, Tsuma' s recollection of nost of
the events about which he testified was hazy, especially when questioned on
cross-examnation. | credit Jessnmore s testinony.

61/ These findings are based upon the uncontroverted testinony of
Gl van, Ramrez and Magana.
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enpl oyee of an agricultural |essee, e.g., Hghland Ranch, receives the sane
type of pass. It is the | essee's responsibility toreturn the I.D card of
any person who ceases to be his enpl oyee. The card is turned in at the base
gate.

Wen an enployee is termnated for whatever reason, he nust
| eave the base within a reasonabl e period of tine. The Provost Marshall's
office sets the rules for the tinme permtted one to gather his bel ongi ngs and
| eave the base. There is no automatic grace period.

The orps does not investigate discharges to determne
whether or not they are justified. Its sole interest is the recovery of
the base pass and auto decal fromany enpl oyee term nat ed.

The workers were told they coul d | eave once they relinqui shed
their 1.D cards. Though there is some di sagreenment regardi ng how |l ong the
four workers were detained, it is uncontroverted that they were permtted to
| eave once their |.D cards were relinqui shed.

The D scrimnatees: Fermn Gl van--Gl van first worked for
Hghland fromApril, 1973, until January, 1974. Each year thereafter he
worked eight or nine nonths starting in the spring of the year. In 1977 he
started in March and worked until his discharge on Novenber 1. Gal van was a
general field worker. He planted, tied and cut cauliflower; he tied, cleaned,
pi cked and st acked tomat oes; and he weeded corn.

Gl van joined the UFWin August, 1975, while enpl oyed at
H ghl and Ranch. For approximately a nonth and a half foll ow ng the passage of
the Agricultural Labor Relations Act, Gal van passed out U-Waut hori zati on
cards after work in the | abor canp. These activities were observed and
comment ed upon by H ghl and Ranch supervi sors, including | saac Rodri guez and
Toby Tsuna.

During the nonths preceding the representation el ection of
July 28, 1977, Galvan engaged in a variety of activities on behalf of the
UFW He passed out UFWaut hori zation cards on a daily basis in the afternoon
after work. He distributed UFWbuttons and "fliers.” He attended and spoke at
Lhi on neetings held at the Huntington Beach | abor canp where H ghl and
enpl oyees resided, at a worker's residence in Santa Ana and at the | abor canp
on the Ranch itself.

n several occasions Gal van, usual ly acconpani ed by Ramrez,
Magana, Franci sco Ruiz or Francisco Perez, visited other crews during the
|l unch period or during a break period to tell the workers of forthcomng
Lhi on neetings. He custonarily wore a vest-like garnent identifying himas a
UFW spokesnan and on sone occasi ons used a bul I horn, bearing the UFW
insignia, to address the workers.

QO ew bosses Reyes, Prieto and Hernandez were each
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present on one or nore occasions when their crews were visited by Gl van and
his associates. Galvan's testinony regardi ng these visitations was not
contradi cted by either Hernandez or Reyes during the course of their
testinony. Prieto did not testify. The failure of Hghland' s w tnesses to
controvert Galvan's testinony warrants the inference his testinony is
accurate and entitled to be credited | do so. A

It is apparent that Gal van was actively engaged i n conduct
on behal f of the UFWand that Respondent H ghl and was aware of his
activities.

Sal vador Ramirez--Ramrez joined the UFWin 1975 but did not
becone active on its behal f until March, 1977, when he commenced wearing a
UFWbutton to work every day. Both |saac Rodri guez and Quadal upe Vel asquez
spoke to Ramirez regarding the button. Vel asquez told hi mthat he woul d get
into trouble for wearing the button. Ramrez distributed buttons and | eafl ets
for the UFW He frequently acconpani ed Gal van on visits to other crews during
the lunch break to announce forthcomng UFWneetings. He spoke to workers
over a bullhorn at their pre-work gathering | ocation. Gew forenen were
custonarily present. He addressed workers over a bullhorn in the | abor canp
dining room n one occasion in the presence of Vel asquez and Bedol | a he
i ntroduced a non-enpl oyee UFWorgani zer to the workers in the dining room In
August, 1977, he sought tinme off fromTsuma, Vel asquez and Qmwte to attend
the UPWconvention. He wore a jacket to work which bore the UAWeagl e and t he
words "M va Chavez" onit. Hs car had a UFWbunper sticker and sonetines he
carried a WFWflag on his car.

As wth Galvan, it is apparent that Ramrez engaged in a
battery of activities on behal f of the UFWand that his activities were wel |
known to Respondent H ghl and.

Jose Magana--Magana, prior to Novenber 1, 1977, had three

peri ods of enpl oynent wth Respondent H ghl and Ranch. The first was during
1954- 1955, the second was in 1964-1965, and the third began in 1970 and ended
wth his termnation on Novenber 1, 1977. During his enpl oynent Magana had
worked as a field hand in all the Hghland crops and had, on occasi on, been a
tractor driver and, during 1975-1976, a crew forenan on several of
Respondent's crops. He did not work as a forenan in 1977. Haul Reyes told him
the Gonpany had renoved hi mas a foreman because he was a Chavi sta. Anot her
enpl oyee who had worked under Magana in previous years was nade a forenan. 62/

Magana j oi ned the UFWin 1975. He commenced wearing a UFW
button at work during February, 1977. Sarting in md-June, 1977, Magana was
part of the Gal van group whi ch spoke to the workers during their |unch
breaks, their afternoon breaks and at the water punp pre-work assenbly point
for the Hernandez, Reyes,

62/ At hough Reyes testified, he did not controvert this testinony
by Magana.
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Prieto and Robl es crews.

Qher manifestations of Mgana's WW activities were the
distribution of fliers and buttons and a bunper sticker on his car.
Magana’s active participation in the UFW organi zational canpaign did not
escape the notice of Hghland supervisors. Hs testinony regarding his
activities and their observation by Hghland supervisors was
uncont r overt ed.

Sal vador Hores--F ores started work for H ghl and Ranch in
1974. Each year since then he worked from March through Decenber.

He becane a UFWnenber the day of the representation
election, July 28, 1977. Every day thereafter he wore a U-Wbutton to work as
did everyone else in Bedolla's creww. Qher than the button and his
participation wth Gal van, Magana and Ramrez in the incident precipitating
their discharge, Hores did not engage in overt Lhion activity.

O scussi on And Goncl usi ons: The General Gounsel contends that
each of the discrimnatees was di scharged because he was an active supporter
of the UFW

The record contai ns substantial evidence that Gal van, Ramrez
and Magana were prinme novers in the UFWorgani zational canpai gn at H ghl and
Ranch. It is apparent that H ghl and' s nanagenent knew and under st ood t hat
each of the three was extrenely active on behal f of the UAW

Sal vador H ores was not conspi cuously engaged i n UFW
activities prior to his involvenent in the incident ostensibly causing his
di scharge. However, at the tinme he was fired, H ghland knew of his part in
renovi ng the kitchen notice, and thus of his association wth known URW
activists.

It is also clear that the Novenber 1 termnation
occurred in an atnosphere of intense Enpl oyer hostility to the UFWwhi ch
nmani fested itself nmost significantly in the Respondent's conduct on the day
of the representation election, in the inauguration of new and significant
enpl oyee benefits and work rules shortly before the election, and in the
change in conditions regarding roomand board at the | abor canp. The presence
of such aninosity is a significant factor in determning an enpl oyer's notive
for effecting discharges. See NL.RB v. Awplex Gorporation, 442 F.2d 82
(7th Ar. 1971); Maphis Chaprman Gorporation v. NL.RB., 368 F.2d 82 (4th
dr. 1966).

Respondent H ghl and argues that Ramrez, Migana, H ores and
Gl van were discharged for wllful danage to GConpany property, dishonesty and
i nsubordi nation. 63/ The argunent runs as

63/ Respondent H ghland's brief erroneously refers to Gl van
as Franci sco Quznan.
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follows: the renoval and failure to return the original notice was w | ful
damage to Conpany property; renoving the notice after having been told not to
was i nsubordination and failing to respond accuratel y when questi oned about
the location of the original notice was di shonesty.

Tsurma testified that Hghland s concern regarding the return
of the original notice, as opposed to the xerox copy whi ch the workers had
reposted, grew fromthe fact that he had seen a URWflier on which the Uhion
| ett erhead had been cut and pasted and his concern that his original notice
mght be wongfully used. This expl anati on does not w thstand exam nati on.

Tsuma admtted that he woul d have given the workers a copy of
the notice, had they requested one. For cut-and-paste and subsequent
reproducti on purposes a xerox copy woul d serve as well as the original.
Moreover, even if one of the workers had returned the original, theillicit
pur pose feared by Tsuna woul d still have been possible, so it is unreasonabl e
to concl ude the workers woul d not have been termnated had the docunent been
r et ur ned.

As authority for justifying the Novenber 1 termnati ons were
for cause, Hghland cites NL.RB v. WhiformRental Service. Inc., 398 F. 2d
812 (6th Ar. 1968}, for the proposition that an enployer had a right to
di scharge an enpl oyee, even a union adherent, who wongfully renoved a poster
fromthe enployer's bulletin board. In so doing, the court declined to
enforce a Board holding the termnation violative of Section 8(a)(3). 64/
Labor Code Section 1148 nandates the Agricultural Labor Relations Board to
foll ow applicable precents of the National Labor Relations Act. So far as
UhiformRental nay be regarded as applicable to the instant case, it is the
Nati onal Labor Rel ations Board decision rather than the S xth Grcuit
decision which is appropriately regarded as the precedent. Admnistrative Law
Judges under the National Labor Rel ations Act are constrained to foll ow Board
precedents until the Board or the Suprene Court overrul es themand despite
contrary authority in a court of appeals. 65/ Thus, |I find the Board deci sion
rather than the S xth Arcuit opinion to be the applicabl e authority under
the National Labor Relations Act.

In LhiformRental, the NLRB found the enpl oyer's asserted
reason for discharge, i.e., the renoval of anti-union clippings fromthe
enpl oyer's bulletin board, to be pretextual. The discri mnatee had been the
prine noving force behind the union's organi zati onal canpai gn, had hel d
organi zational neetings in her hone, had solicited authorization cards all
w th enpl oyer know edge. The enpl oyer was admttedly hostile to the union.
Juxtaposition of the facts found in LhiformRental to the facts herein
warrants the sane concl usi on reached by the National Labor Rel ati ons Board.

64/ UniformRental Service, 161 NLRB 221 (1966).

65/ Prudential Insurance Agents. 119 NLRB 768; Lenz (., 153
NLRB | 399; |owa Beef Packers, 144 NLRB 615.
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Had the roomand board noti ce been renoved and repl aced by
other than the prine novers of the Uhion canpaign, it is unlikely that the
severe penalty of discharge woul d have been i nposed. There woul d have been no
"fear” of msuse of the original and, thus, no reason for severe discipline.

The Whion activities of Galvan, Ramrez, Hores and Magana
nay not have been the sol e reason for their discharges, but there is
substantial evidence in the record fromwhich to infer that such activities
were a contributing reason for the Respondent's action. The interdicted cause
need not be the dom nant cause for discharge, but may be so slight as to be
the straw that broke the canel's back. 66/ Respondent H ghl and vi ol at ed
Sections 1153(a) and 1153(c) by dischargi ng Gal van, Ramrez, and Magana on
Novenber 1, 1977. Wiile Hores was | ess active than the other discrimnatees,
his discharge was tied to his association wth the other three and al so
viol ated Sections 1153(a) and 1153(c). 67/

Havi ng determned that Gal van, Ramrez, Magana and Fl ores
were unlawful |y discharged, | find the eviction of each to be an i ndependent
violation of the Act. S nce their departure fromthe canp was required by the
Marine Corps once they were no | onger enployed, it nay be inferred that their
discharges were inspired, at least partially, by a desire to evict them
thereby elimnating or severely limting the opportunity of the four workers
to communi cate wth the H ghl and work force. 68/

It is uncontradicted that the four workers were detained at
the canp entrance until they were prepared to return their identification
cards and busi ness passes. The conplaint alleges this detention to be an
i ndependent violation of Section 1153(a). 69/ It is also uncontradicted that
once they produced the requested Marine Corps property, the workers were
rel eased and permtted to |leave. The discrimnatees by initially refusing to
produce the “I.D" cards or passes created the need for their detention. It
does not appear fromthe credited testinony of Sergeant Jessnore that the
procedure followed wth respect to the four while they were at the nain gate
was inconsistent wth standard Mari ne Corps procedures for obtaining the
return of governnent property.

The General (ounsel has urged that the Gorps was acting as
H ghland's agent for the purpose of discrimnating agai nst the workers. This
contention is not borne out by the evidence. There i s no substantial evidence
in the record whi ch supports an

66/ S. Kuramura, Inc., 3 ALRB No. 49, p. 12 (1977);
As-HNe Farns. 3 ALRB No. 53 (1977).

67/ Qucible, Inc., 228 NLRB No. 84 (1977); NL.RB. v. Arntor
Industries, Inc., 535 F.2d 239 (3rd dr. 1976).

68/ See McAnally Enterprises, Inc., 3 ALRB No. 82 (1977).

69/ Par agr aphs 34, 35, 36 and 37.
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inference that the mlitary deviated fromits custonmary practices. The cases
cited by the General Gounsel are inapposite. 70/ | shall recomend that
Par agraphs 34, 35, 36 and 37 of the Second Anended Conpl aint be di sm ssed.

K Respondents' Refusal To Bargai n;

Alegations G Gonpl aint: Paragraph 42 of the conpl ai nt
al l eges that H ghland Ranch viol ated Sections 1153(a) and (e) of the Act by
failing to notify the UFWof its decision to sell its business to San
denente, by failing to meet wth the URWprior to goi ng out of business, by
uni lateral | y ceasi ng busi ness operations, by not bargaining in good faith
regarding the effects of its decision to sell its business, by delay in
furnishing the UFWw th requested infornation relevant to effective
bargai ning and by failing conpletely to furnish certain other requested
infornation rel evant for bargai ni ng.

Paragraph 43 alleges that San denente as a successor
enployer has at all tinmes refused to bargain in good faith wth the URW
thereby violating Labor Code Sections 1153(a) and (e).

The Sale 0 H ghl and Ranch: Toby Tsuma cont act ed Deardorff -
Jackson in the latter part of Septenber, 1977, about acquisition of the
H ghl and property. Thereafter, Deardorff and WIllians tal ked wth Tsuna at
least 12 tines during the period fromlate Septenber until the end of
Novenber. The negotiations were carried on by tel ephone as well as in face-
to-face neetings. Al aspects of the sale were discussed. The nai n topics
were transfer of the | ease and the sale of the H ghl and equi pnent. Wen the
deci sion to purchase H ghl and was nade, San d enente Ranch, Ltd., was
establ i shed for the purpose of operating the property.

Tsurma had farnmed the H ghl and Ranch property since 1954. A
the time of the transfer to San denente the | ease had approxi mately 25
nonths to run. H ghland Ranch offered no testinony to explain either the
decision to divest itself of its

70/ VWéstern Tomato G owers, et al. 3 ALRB No. 51, p. 4 (1977), a
private individual and a private group found to have acted in the interest of
an agricultural enployer when, by threats of violence, use of firearns, clubs
and ot her weapons, they prevented union organi zers fromentering a grower's
fields; Mista Verde Farns. 3 ALRB No. 91 (1977), dealt wth the grower's
responsi bility for conduct of a labor contractor who engaged in conduct which
forcibly denonstrated to enpl oyees the intensity of his opposition to the
uni on; Tex-Cal Land Managenent. 3 ALRB No. 14 (1977), wherein the Board cited
NLRB | aw for the proposition that having | aw enforcenent officers renove
uni on organi zers fromthe premses does not provide insulation fromunfair
| abor practices where the enpl oyer engaged in physical violence toward the
organi zers; Anderson Farns. 3 ALRB No. 67 (1977), in which the Board stated
the presence of |aw enforcenent officers on the property when organi zi ng
activity is being carried out has a chilling effect upon such activity.
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agricultural interests or the timng of the divestnent.

During the course of the negotiations wth Deardorff and
WIllians, Tsunma told themthere were outstandi ng unfair |abor practice
charges agai nst H ghl and Ranch. Tsunma said he woul d take care of the charges.

At his direction the foll ow ng paragraph was added to the Sal e and Escrow
I nstructions:

Any unfair |abor charges issued prior to Decenber
15, 1977 agai nst H ghl and Ranch w Il be resol ved
or di sposed of by Seller.

Prior to conpleting the transacti on Deardorff consulted the

Dear dorff-Jackson attorneys to ascertain what liability San denente
mght have arising fromany | abor probl ens i n which H ghl and was

i nvol ved.

San denente took possession of the H ghland property on
Decenber 1, 1977. The transition had initially been schedul ed for Decenber
15; however, when H ghland conpl eted its tomato harvest during the | ast week
of Novenber, laid off its enpl oyees and vacated the premses, San denente
want ed earlier occupancy in order to protect the cabbage crop whi ch had been
pl anted. The earlier possession was di scussed between Tsuna and WIIians
during the | ast week of Novenber. Wen San d enente took over the property,
it hired a forner H ghland enpl oyee to keep the crop alive until the escrow
cl osed.

In addition to acquiring Hghland s | easehol d interest in 647
acres on the Ganp Pendl eton Marine Base, San d enente purchased al |
H ghl and' s assets, except its box-naking machi nery, as well as the rights to
H ghland' s trade nanes and | ogos. 71/ The Gol | ateral Security Agreenent
executed by the parties requires San denente to use the nmachinery it
acquired fromH ghland solely in connection wth the San D ego County (Canp
Pendl et on) operation and prohibits transfer of any of the acquired assets or
their renoval fromthe area wthout prior permssion of H ghland Ranch.

Novenber 29, 1977: Toby Tsuma appeared at the San d enente
Branch, Bank of America, about 10:00 a.m on Novenber 29, 1977, to execute an
assignnent of the | easehold, Sale and Escrow Instructions, a Gollateral
Security Agreement and a Bill of Sale. The docunents were intended to effect
the transfer of Hghland s | easehold interest to San Aenente and the sal e of
its farmng equi pnent to San d enente.

The Agricultural Labor Relations Board s certification of the
UFWas col | ective bargai ning representati ve of H ghl and' s enpl oyees i ssued on
Novenber 29. Tel egramnotice of the certification was sent to all parties in
the early afternoon of

71/ Wllians testified the | ease covered 385 acres. The acreage
cited is that set forth in the Sal e and Escrow Agreenent .

- 40 -



that day. Won learning that certification had i ssued, UFWattorney Heurmann
sent a telegramto H ghl and Ranch requesting negotiations regardi ng wages,
hours and worki ng conditions, and requesting that a neeting be held prior to
effecting a canp shut-down or any |ayoffs. 72/ The tel egramwas del ivered at
5:59 p.m on the 29th. In addition to the Heumann tel egram Scott Véshburn,
the UFWs San D ego Gounty Director, attenpted, at approximately 4:00 p.m on
the 29th to reach Toby Tsuma by phone. The person to whomhe spoke told him
that Tsunma was not in the office and would return the call.

After failing to reach Tsuna, Wshburn placed a call to
Deardor ff-Jackson in xnard to apprise themof the UAWs H ghland certification
and of the fact that unfair |abor practice charges had been fil ed agai nst
H ghl and Ranch. The call to Deardorff-Jackson was occasi oned because Véshburn
had heard that a sale was i mMmnent. Vdshburn spoke to a sal esnan who told him
that Deardorff was the one involved in the transaction and that he was at
Newport Beach.

At approximately 4:30 p. m Véshburn reached

Deardorff at the office of Vstern G owers' Association in Newport Beach. He

told Deardorff the UFWhad been certified. He asked what the Gonpany' s pl ans

were for the workers and al so asked whet her Deardorff was aware of the unfair
| abor practices on file against H ghland. Deardorff acknow edged awar eness of
the charges and tol d Washburn the people were laid off because the tonato sea-
son was finished. He suggested that VWashburn contact his legal representative
and stated that VWstern G owers woul d probably represent them 73/

Novenber 30, 1977: Deardorff and WIIlians executed the sal e
papers about 1:00 p.m on the 30th at the escrow departnment of the Bank of
Arerica in San denente. Both Toby Tsuma and Sue Qwte had previously
executed the docunents. 74/

72/ This represents the first denand to bargai n comunicated to
H ghl and Ranch.

73/ Deardorff had no clear recollection of this tel ephone
conversation. He was unsure whet her Véshburn i nquired of his awareness of the
H ghland unfair |abor practices. | credit VWashburn's testinony on this point.
It islikely in viewof the pendency of the charges and the change of
owner shi p that VWashburn woul d have inquired regarding Deardorff's know edge.
Deardorff's prior know edge of the charges is readily inferred fromhis adm s-
sion that prior to the sale he contacted G bson, Dunn & Q-utcher, his
attorneys, regarding San AQenente's liability with respect to any | abor
litigation involving H ghland.

74/ Both Deardorff and Wllians testified to Novenber 30 as the
date of their execution of the docunents. Both testified that the signatures
of Tsuma and Sue Owote were al ready on the docunents when they executed them
--(conti nued)
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Vshburn spoke to Tsuna by tel ephone at approxi natel y 10: 00
a.m on the 30th. He denmanded to neet that day to bargain about the effects of
the sal e of H ghl and Ranch upon bargai ning unit enpl oyees. Tsuna told himto
speak to Hghland s | awyer.

At approxi mat el y 10: 30 Washburn spoke to Marion
Quesenbury, Hghland's | awer, and apprised her of the LUhion's certification
and demanded to neet that day before the canp cl osed. Quesenbury told himthe
sale was not final until January 1. She stated she was unaware of San
Qenente's plans, but she thought hiring woul d start about February 1 and that
there woul d be no problemw th respect to hiring the forner H ghl and
enpl oyees. She advi sed Washburn that she woul d have to contact her superi or,
Don Dressler, to see when a neeting coul d be arranged.

Quesenbury cal | ed Washburn that afternoon and suggested
Cecenber 2 as a neeting date. Washburn agreed to meet on the 2nd if no one
were laid off before that tine. Wen Quesenbury said the peopl e were being
laid off that day, Washburn declined to meet on the 2nd. Late that afternoon
Véshburn nodified his position and the UFWagreed to neet on the 2nd as
proposed by Quesenbury.

Decenber 2, 1977. Representatives of the UFWnet wth Dressier
and Tsuna at the Véstern G owers' offices on Decenber 2. 75/ A ex Beauchanp,
acting as spokesman for the UFW presented the Lhion's standard Request for
Information formand in addition asked specific questions regardi ng H ghl and,
its relationship to the buyer, the identity of the buyer, and what was
happeni ng to the equi pnent and the | ease. 76/ Dressler noted the questions and
said he woul d respond the fol | ow ng week. Beauchanp then submtted three UFW
denands: the reopening of the | abor canp pendi ng rehiring; severance pay for
t hose enpl oyees worki ng the three previous nonths; and a 5c per hour
contribution into the UFWs Martin Luther King Fund for every hour worked
during the previous three nonths.

74/ (cont i nued) -- The escrow of ficer fromthe Bank of Anerica,
H eanor Fouch, testified Deardorff and WIIlians signed on the 29th. Her
testinony is not credited. The circunstances of the execution nake it clear
her testinony is unreliable. She testified that Tsuma appearing by hinsel f
signed and dated the docunents in her presence and that Sue Qwte arrived
later that day to sign and date the docurments. Tsuna testified that Owte
acconpani ed himto the Bank to sign the papers and that she entered the dates
on each docunent. A conparison of the handwiting of Qwte and Tsuma with the
witing of the dates shows themto be witten by Qwte. Mreover, the Tsuna
testinony is consistent wth that of Deardorff and Jackson with respect to
Owt e having signed before Deardorff and Jackson.

75/ Present for the UFWwere Beauchanp, Véshburn, Gal van, H ores,
Rui z, Sagredo and Estrada.

76/ The Request for Infornmation formseeks infornation regardi ng
the nane, age, sex and residence of -- (continued)
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Dressl er and Tsuna caucused and returned wth
H ghl and' s response. Dressler said since the Gonpany was | eaving agricul ture,
it had no need for the canp and would not agree to reopen it. He said H ghl and
was not in an economc position to pay severance pay. Wth respect to the King
Fund, Dressier said Hghland woul d not consi der nmaking contributions into the
fund until it had seen its current financial statenent. 77/

O Decenber 9, 1977, the WFWnade a witten denand on
Deardorff that negotiati ons commence between San A enente and the UFW On
Decenber 21 San Aenente notified the UAWthat it refused to bargai n because
the UFWwas not the certified bargaining representative for its enpl oyees.

Decenber 13, 1977: n the 13th Véshburn wote
Dressier requesting a response to the Request for Infornmation presented at the
Decenber 2 neeting and requesting that no further changes be nade i n wages,
hours or working conditions. Véshburn asked Dressier to contact hi mconcerning
these matters. On Decenber 20, 1977, Dressier forwarded the UFWa witten
response to the Decenber 2 questions regarding the sale. No response to the
Request for Information was sent the Uhion.

February, 1978: Oh February 17, 1978, the UFWsent H ghl and
Ranch anot her Request for Informati on. No response was recei ved.

O February 27, 1978, the UFWsent San denente Ranch its
Request for Information. No response has been received. San denente admts
that it has acted unilaterally with respect to the wages and wor ki ng
conditions of its enpl oyees.

Db scussi on And Goncl usi ons;
1. Hghland' s Refusal To Bargain

(a) Failure To Gve Notice 0 Sale--It is a well
establ i shed principle under the National Labor Relations Act that an enpl oyer
violates Sections 8(a)(1) and 8(a)(5) when, wthout consulting the union, it
nakes changes in the terns and conditions of enpl oynent during the pendency of
obj ections to an el ection

76/ (cont i nued) - - each bargai ning unit enpl oyee; the date of hire and
job classification of each enpl oyee; the enpl oyer's fringe benefits; the wages
and fringe benefits of non-bargai ning unit enpl oyees; copies of any contracts
wth other |abor organi zations; production data including copies of production
records; and a |ist of the pesticides and equi pnent used by the enpl oyer.

77/ The financial statenent was never nade avail able to H ghl and

Ranch. The testinony of VWshburn and Tsunma regardi ng the events of Decenber 2
Isin accord and is the basis for the above finding.
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whi ch eventual |y results in certification of the union. 78/

The Board has long hel d that, absent conpelling
econom ¢ considerations for doing so, an

enpl oyer acts at its peril in naking changes in
terns and conditions of enpl oynent during the
period that objections to an election are
pending and the final determnation has not yet
been nade. . . And where the final determnation
on the objections results in the certification
of arepresentative, the Board has held the

enpl oyer to have violated Section 8(a) (5) and
(1) for having made such unil ateral changes.
Such changes have the effect of bypassing,
undercutting, and undermning the union's status
as the statutory representati ve of the enpl oyees
inthe event a certification is issued. To hold
ot herwi se woul d al | ow an enpl oyer to box the
union in on future bargai ni ng positions by

i npl enenti ng changes of policy and practice
during the period when objections or
determnative chall enges to the election are
pendi ng.

209 NLRB at 703; footnotes omtted.

The General Gounsel does not contend that the
| ayof fs of Novenber 30, 1977, resulting fromthe di sconti nuance of H ghland s
operations violated Section 1153(e); nor does he contend that H ghland s
deci sion to cease operations violated Section 1153 (e). This position is
consi stent wth applicable NLRB precedent. 79/ However, Respondent, havi ng
nade the deci sion to discontinue his business had an obligation to notify the
UFWof this decision and bargain regarding its effects. 80/

The NLRB principles are equal |y appropriate in
det erm ni ng whet her an enpl oyer has viol ated Section 1153(e) despite the
presence in the statute of Section 1153(f) making it an

78/ W R Qace & (., 230 NLRB No. 76, 95 LRRM 1459, 1461 (1977);
M ke O Gonnor Chevrol et. 209 NLRB 701 (1974).

799 W R Gace & (., supra.

80/ Van's Packing Plant. 211 NLRB 692, 698 (1974). The
failure to do so deprived H ghl and enpl oyees of the opportunity to bargai n
whi | e Respondent still needed their services and a "neasur of bal anced
bar gai ni ng power existed." See Van's Packing Plant. supra, at p. 692.
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unfair |abor practice to bargain with an uncertified union.81/ A though there
isnolegislative history toillumnate the Legislature's intent in

prohi biting an enpl oyer frombargai ning with an uncertified union, the nost
reasonabl e conclusion is that the section was added to prevent voluntary
recognition of a | abor organizati on which mght not be the majority bargai ning
representative. Such recognition had been, prior to enactnent of the ALRA a
source of internecine strife between the UFWand the Teansters as wel |l as

di sput es between the U”AWand various growers. But, it does not followthat a
proscription ained at preventing circunvention of ALRB processes is
appropriately applied in the context of this case. Certainly, fromthe point
in tinme when Respondent's objections to the el ection were dismssed, all that
renai ned was the mnisterial act of issuing the certification. Fromthat point
forward Respondent cannot escape his duty to bargain regarding the effects of
its decision by relying on 1153(f). Respondent H ghl and vi ol ated Secti on
1153(e) by failing to notify the UFWand bargai n about the effects of its
decision to go out of business.

| conclude that Section 1153(f) does not protect an
enpl oyer who has nade unil ateral changes in wages and worki ng conditions from
bei ng held to have violated Section 1153(e) when the union is subsequently
certified.

The prohibition agai nst unilateral changes pendi ng
resol ution of objections is specifically applicable to decisions to go out of
busi ness.

(b) Failure To Furnish I nfornation--An enpl oyer
is obligated to furnish the representative of its enpl oyees information which
is reasonably necessary and rel evant to enabl e the representative to perform
its bargaining function intelligently.82/ Satisfaction of this duty requires
that the infornation be furnished with reasonabl e pronpt ness. 83/ The Lhi on was
entitled to a pronpt response to its inquiries of Decenber 2 regarding the
ci rcunst ances of the transfer of the operation fromHghland to San d enente.
The infornati on was necessary to enable it to ascertai n whet her H ghl and had
any ongoing interest in the operation and to ascertain whether it mght
legitinately argue that San d enente had an obligation to bargain.

The infornmati on requested was obvi ously w thin
t he know edge of Tsuna and Dressier and coul d have been given orally at the
Decenber 2 neeting. However, Dressier did not respond until Decenber 20. The
delay in providing the infornation at an earlier

8I7Section 1153(f) provides that it shall be an unfair |abor
practice for an agricultural enployer "(f) to recognize, bargain wth, or sign
a col | ective bargai ning agreenent with any | abor organi zation not certified
pursuant to the provisions of this part."

82/ Autoprod, Inc., 223 NLRB 773 (1976).

83/ B. F. Danond Gonstructi on Conpany. 163 NLRB 161. 175 (1967).
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date is unexplained. Hghland s failure to supply wth reasonabl e pronpt ness
the requested infornation regarding the transition viol ated Section 1153(e).

Wth respect to the infornati on sought in the Union' s
Request for Information, much of it too is reasonably necessary to enabl e the
LUhion to ascertain whether it could seek to bargain wth San denente. Wt hout
know edge of the H ghl and operations, it would be unabl e to ascertai n whet her
San denente' s nethods were the sane or different. The sane is true wth
respect to the infornation sought regardi ng the conposition of the H ghl and
work force, including its supervisorial structure. The failure to provide this
information violated Section 1153(e).

In the context of the UPWs Iimted bargai ni ng
dermands, i.e., severance pay of $500.00 per person, reopening of the | abor
canp and Enpl oyer contributions into the King Fund, it is not apparent that
the fringe benefit infornation requested can be regarded as reasonably
necessary and relevant. The sane is true of the request for information
regardi ng the wages and fringe benefits of non-bargaining unit enpl oyees and
for copies of contracts with other |abor organi zations. The failure to supply
these itens of information did not violate Section 1153(e).

(c) Bad Faith Tabl e Bargai ni ng--The General
Gounsel argues that Hghland s posture at the negotiating session of Decenber
2 is aseparate violation of Section 1153(e). | disagree. The UWpresent ed
its proposal, the Enpl oyer caucused to study the proposal, and returned to
tell the Lhion its proposals were rejected, giving antici pated expl anati ons
for such rejections. This was the initial neeting between the parties; total
rejection of aunion's initial proposals is not unusual and by itself cannot
be deened a failure to bargain in good faith. S nce there is no evidence the
Lhi on ever reguested another neeting, there is no way to ascertai n whet her
H ghl and' s behavi or on Decenber 2 was the first step in a course of conduct of
failure to bargain in good faith.

2. San Qenente's Refusal To Bargain

(a) Satus As A Successor Enpl oyer--Section 1153
(e) nakes it an unfair labor practice for an enpl oyer to refuse to bargain
w th [ abor organi zations certified pursuant to the provisions of the Act. This
section tracks Section 8(a)(5) of the National Labor Rel ations Act and cases
deci ded t hereunder provide appropriate precedent for resolving refusal to
bargai n probl ens arising under the Agricultural Labor Rel ations Act.

However, there is an area of difference between the two
statutes which is germane in reachi ng a concl usi on as to whet her Respondent
San denente has violated Section 1153(e). The National Labor Rel ations Act
requires an enpl oyer to bargain wth the representative of the najority of its
enpl oyees in an appropriate unit irrespective of whether the representative
has been certified as the najority representative pursuant to the el ection
pr ocess
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inthe statute. Thus, under the NLRA an enpl oyer nmay viol ate Section 8(a)(5)
by refusing to bargain with an uncertified union in the absence of a good
faith doubt that the union is the majority representative. Such vol untary
recognition is prohibited by Section 1153(f) of the ALRA which makes it an
unfair |abor practice for an enpl oyer to bargain wth an uncertified union.

Respondent San A enente urges Section 1153(f) as
a defense to the charge it has violated Section 1153(e). The ar gunent
m sconcei ves the purpose of Section 1153(f) and overl ooks the theory under
which San denente can be held to have an obligation to bargain. As noted
above, the obvious purpose of Section 1153(f) is to prevent vol untary
recognition of a union claimng to be the najority representative of the
enpl oyer's agricul tural enpl oyees. This conclusion is reinforced by reference
to Section 1159 invalidating collective bargai ning agreenents to whi ch ot her
than certified unions are parties. But, in the present case any duty to bar-
gain placed on San Aenente arises because it voluntarily took over the
H ghl and operation and the Hghland bargaining unit wth its recently
certified Whion as the enpl oyees’ representative. (ontrary to the assertion of
San Qenente, if the applicable NLRA conditions are present requiring a
successor to bargain wth the certified union, the purposes of the ALRA woul d
be frustrated if such an enployer is not here required to bargain.

It has consistently been held in National Labor Rel ations
Board cases that a change of enployers or of ownership standi ng al one does not
affect the force of an existing certification wthin its nornmal operating
period. NL.RB. v. Burns International Security Services, Inc., 406 US 272,
279 (1972). This principle is appropriately applied in the context of the pre-
sent case to hold that Section 1153(f) does not operate to provi de San
Qenente wth a defense to charges it violated Section 1153(e).

As a separate defense, San denente argues it has no
obligation to bargain because it is not a "successor" enpl oyer of H ghland
Ranch. The lead case in the area of successorshipis NL. RB v. Burns
International Security Services, Inc., supra, in which the court stated:

. where the bargai ning unit renains
unchanged and a ngjority of the enpl oyees
hired by the new enpl oyer are represented by
arecently certified bargai ni ng agent there
islittle basis for faulting the Board' s
i npl enent ati on of the express nandat es of
Section 8(a) (5) and Section 9(a) by
ordering the enpl oyer to bargain wth the
I ncunbent uni on.

406 U S at 281.

There can be little argunent with the proposition that
the enpl oying i ndustry has renai ned substantial ly unchanged by
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the change in ownership. The sane land is to be farned under the sane | ease
arrangenent with the Marine Gorps. The sane equipnent is to be used. The sane
farmng nethods are to be used. San denente uses essentially the sanme job
classifications as Hghland. San d enente enpl oyed its supervisors from anong
t hose used by H ghland. Its packi ng shed nanager is the person who functioned
inthis capacity for Hghland. There are no significant operational changes
affecting bargai ning unit enpl oyees whi ch have so far been instituted, nor
does the record reveal that any are contenpl at ed.

Burns and subsequent Board and court cases have
not inposed a duty to bargain upon the successor unless a najority of its
enpl oyees were enpl oyed by the predecessor. The "najority” which is of
significance is a ngjority of the successor's work force. San denente's
reliance on the fact that it has not enpl oyed a majority of Hghland s
enpl oyees is mspl aced. Wen the new enpl oyer continues operations
substanti al | y unchanged and the bargai ning unit continues intact, the new
enpl oyer succeeds to the predecessor's obligation to bargain when a najority
of the new enpl oyer's work force is determned to have cone fromthe predeces-

sor's bargaining unit. United M ntenance & Manufacturing Co., 214 NLRB 529,
532 (1974).

Herein, there is a fact situation in which prior to March
23, 1978, a substantial majority of San denente' s enpl oyees fornerly worked
for Hghland. As of March 23, San denente had 150 enpl oyees, 42 of whomwere
supplied by a labor contractor and of whom 70 were forner H ghl and enpl oyees.
O Decenber 9 the UFWdenanded recognition. Its letter of February 27, 1978,
and t he acconpanyi ng Request for Infornation nmanifested an ongoing interest in

and denand for collective bargai ning. No response was ever received from San
d enent e.

The crucial question is whether San A enente had
an obligation to bargain upon demand at a tinme when its work force, though
consisting mainly of H ghland enpl oyees, was at substantially |ess than peak
period strength. The wel| established NNRB rule is that the critical date for
determning the Lhion's majority status is the date upon which the request for
bargaining is transmtted to the Enpl oyer. Any increase in the bargai ning unit
subsequent to that date is immaterial .84/ Therefore, Respondent San denente's
obligation to bargain vested on Decenber 9, 1977, the date on whi ch the UFW
first requested bargai ning. The UPWs loss of najority status as of March 23
is of nolegal significance in viewof Respondent's refusal to bargain at all
ti mes subsequent to Decenber 9, 1977, and particularly in view of Respondent's
uni l ateral decision to change the hiring practices by utilizing a | abor
contractor.85/ It was not until a |abor contractor was utilized as

84/ The Daneker d ock CGonpany, Inc., 211 NLRB 719, 721

(1974), enf’'d 516 F.2d 315 (4th Qr. 1975); G Conn, Ltd., 197 NLRB
442 (1972).

85/ Pre-Engineering Building Products, Inc., 228 NLRB No. 70, 96
LRRM 1170 (1977), nor is it of legal significance -- (cont.)
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a source of enployees that the najority of San denente' s enpl oyees ceased to
be forner H ghland enpl oyees.

Respondent argues that the NLRB principles recited above
are not applicabl e because of differences between the agricultural industry
and industry in general and notes that these differences are recognized in the
representational provisions of the ALRA Relying upon those differences,
Respondent urges that no duty to bargain can arise in the successor unless and
until the successor has enpl oyed at |east 50%of its peak period work force
was enpl oyed by the predecessor.

The difficulty wth such an argunent is that it
pl aces the successor in a nore advantageous position vis-a-vis the union than
was the seller. As the result of the UWs certification, H ghland was
obligated to bargain wth the UFWfor a period of one year. It coul d not
challenge the majority status of the Lhion or refuse to bargain wth it during
a period of slack enploynent. Thus, had H ghland continued to operate, its
obligation to neet and bargain in good faith wth the UAWwoul d not abat e
because less than a majority of its peak period work force was enpl oyed at the
time bargai ni ng was denanded. San Aenente is not entitled to be in a better
position. A nere change in ownershi p does not constitute "unusual
circunst ances” sufficient to rebut the presunption of the UFWs conti nued
najority status which was created by the certification bar, particularly in a
context in which for a period of three nonths after acquisition, the
successor' s work force consi sted overwhel mngly of workers enpl oyed by the
predecessor. Dynamic Machine Go. v. NL.RB.,, 552 F. 2d 1195 (7th dr. 1977).

For the reasons set forth above, Respondent San d enente
violated Section 1153(e) at all tines subsequent to Decenber 9, 1977, by
failing and refusing to bargain in good faith wth the Uhited Farm VWrkers.

(b) Failure To Furnish Information--San
denente has admtted it failed, at all times subsequent to February 27, 1978,
to supply the infornation sought by the UFWs Request for Infornation. For the
reasons noted above, this failure violates Labor Code Section 1153(e).

THE REMEDY

The Second Arended Conpl ai nt seeks joint and several relief
agai nst San denente Ranch for unfair |abor practices coormtted by H ghl and
Ranch during the period before Decenber 1, 1977. To the extent set forth
below | find such relief to be appropriate.

The | ead case dealing with the question of whether a successor can
be held liable for a predecessor's unfair |abor practices is Glden Sate
Bottling G. v. NL. RB., 414 US 168, 84

85/ continued)--in viewof San denente’ s continuing refusal to
bargain that the UANdid not resune its demand after March 23.
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LRRM 2839 (1973), in which the court agai n recogni zed that the N_RA does not
restrict the NLRB s renedi al powers to the actual perpetrator of an unfair |abor

practice and thereby prevent the Board fromissuing orders binding a successor who
did not itself coomt the unlawful act.

Avoi dence (sic) of labor strife, prevention of

a deterrent effect on the exercise of rights
guaranteed enployees by Section 7 of the Act,
29 US C Section 157, and protection for the
Mictimzed enployee -- all inportant policies
subserved by the National Labor Rel ations Act,

see 29 US C Section 141 -- are achieved at a
relatively mninmal cost to the bona fide successor.

S nce the successor nust have notice before liability
can be inposed, "his potential liability for renedyi ng
the unfair labor practices is a natter which can be
reflected in the price he pays for the business, or he
nay secure an indemity clause in the sal es contract
which will indemnify himfor liability ar|S| ng from
the seller's unfair |abor practices.

84 LRRM at p. 2845.

Gontrary to the contention of Respondent San d enente, |
find there is substantial evidence in the record fromwhich to inf that San
d erment e had know edge of out standi ng and unresol ved unfair |abor practices filed
agai nst H ghl and Ranch at the tine San A enente commenced operations, i.e., the
presence of an indemmity clause in the sal es and escrow agreenent, Tsuna's
testinmony, which | credit, that he told San d emente representatives of the charges
and that he woul d take care of them and San Qenente's consultation wthits
| awyers regarding its liability for Hghland s | abor probl ens.

| shall recommend that San A enente be held jointly and
severally liable for the follow ng unfair |abor practices found to have been
coomtted by H ghl and Ranch. The di scharge of Franci sco Perez Navarro. The
di scharge and eviction fromthe | abor canp of Fermin Gal van Torres, Sal vador
Ramrez Ramrez, Jose Magana Martinez and Sal vador FHores, The refusal to offer

harvest tractor driving to Sal vador Ramrez Ramrez. The renoval of Franci sco Riiz
Quzman fromthe shed crew

There were five additional charges filed agai nst
H ghl and Ranch; however, each was filed after San d enente took over the Ranch
operation, and San denente cannot be charged wth notice thereof. | shall
recomrend that H ghl and Ranch al one be held |iable for violations of the Act
flow ng fromsaid charges.

In summary, having found that Respondent San Q enent e

Ranch is a successor enpl oyer to H ghl and Ranch and had know edge
at the tine it becane a successor of unfair |abor practices wth
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whi ch H ghl and was charged, | shall recomrend that San d enente Ranch be
jointly and severally liable for remedying the unfair |abor practices
w th which H ghland was charged prior to Decenber 1, 1977.

Havi ng found that Respondent H ghl and Ranch engaged in certain
unfair |abor practices wthin the neaning of Sections 1153 (a), 1153(c),
1153(e) and 1155.2(a) of the Act, | shall recommend that it be ordered to
cease and desist therefromand to take certain affirnati ve acti on designed to
effectuate the policies of the Act.

Havi ng found that San d enente Ranch engaged in certain unfair
| abor practices wthin the meaning of Sections 1153(a), 1153 (e) and
1155.2(a) of the Act, | shall recommend that it be ordered to cease and
desist therefromand to take certain affirmati ve action designed to
effectuate the policies of the Act.

The Board has held that a nake-whol e renedy is appropriate
affirnmative relief for enpl oyer violations of Section 1153 (e) whenever
enpl oyees have suffered loss of pay as a result. AddamDairy, 4 ALRB No. 24
(1978). The enpl oyees' |oss of pay may be presuned. Perry Farns, 4 ALRB Nb.
25 (1978). Having found San A enente to be a successor enpl oyer with an
obligation to bargain in good faith wth the UAWand havi ng found that San
denmente has not so bargained, | shall recomrend that San d enente be ordered
to make whole its enpl oyees for their |osses of pay resulting fromits
refusal to bargain.

As provided in AdamDairy, supra, "pay" shall include wages pai d
directly to enpl oyees together with all fringe benefits capabl e of nonetary
cal cul ati on.

The appropriate period for the application of the
nake-whol e remedy is fromthe date of the first
refusal to bargain until Respondent begins to bargain
in good faith and thereafter bargains to contract or

| npasse.

4 ARB No. 24, at p. 16.

The UFWnade its initial bargai ning denrand upon San d enente by
letter of Decenber 9, 1977. | shall recommend that Decenber 9, 1977, be used
as the starting date for cal culating the nake-whole relief wth the termnal
date to be the date upon which San Aenente starts to bargain in good faith
and continues to do so until inpasse or agreement. The cal cul ation of the
nake-whol e relief shall be in accord wth the formula set forth by the Board
in AdamDairy, supra.

The Board has not yet been presented the probl emof fashioning an
appropriate renedy to conpensate enpl oyees for | osses suffered because the
enpl oyer failed to bargain regarding the effects of its decision to go out
of busi ness.
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Wen an enpl oyer who i s engaged i n continui ng operations refuses
to bargain, loss to his enpl oyees can be presumed. (Perry Farns, supra) This
presunption i s i nappropriate when the enpl oyer goes out of business,
particul arly when the cessation of operations occurs at a tine when a
seasonal shut-down nornally occurs. Hghland laid off its enpl oyees at the
end-of the tonmato harvest. Thus, any hiatus in a worker's enpl oynent nay have
occurred irrespective of whether H ghland had ceased operating. Forner
H ghl and enpl oyees nay have gone to work for San denente or other growers at
or near the tine they woul d have been expected to return to work at H ghl and.
There is no evidence in the record fromwhich the nature and extent of
| osses, if any, to H ghland enpl oyees can be inferred.

An enpl oyer who continues to remain in business, if not faced with
t he make-whol e renedy, can benefit fromviolating the Act by postponing the
time when it nust pay increased wages and benefits required by a new
contract . 86/

However, if the enpl oyer has gone out of business, no ongoi ng
benefit accrues to him nor is there any ongoi ng harmto the enpl oyees
accruing daily as the result of the refusal to bargain. The rationale for the
nake-whol e renedy is not present in such a case.

However, as the result of Respondent's failure to bargai n about
the effects of its closing, the displaced H ghl and enpl oyees have been deni ed
an opportunity to bargain through their collective bargai ning representative
at a tine when the Respondent was still in need of their services, and a
nmeasure of bal anced bargai ni ng power exi sted. 87/

Meani ngf ul bargai ni ng cannot be assured until sone
neasure of economc strength is restored to the
Lhion. A bargaining order, therefore, cannot serve
as an adequate renedy for unfair |abor practices
commtted.

211 NLRB 692.

Accordingly, in order to effectuate the purposes of the Act, 1
shal | recomrend that H ghland be ordered to bargain over the effects of its
Ranch closing; and | shall recoomend a |imted back pay requirenent designed
to conpensate enpl oyees for | osses suffered as a result of the violation and
! .to recreate in sonme practical manner a situation in which the parties'
bargai ni ng position is not entirely devoid of economc consequences for the
Respondent . " Van's Packing M ant, supra.

86/ At least in a situation in which the union has not opted
for economc action.

87/ Van's Packing P ant, 211 NLRB 692 (1974).
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| shall recommend that H ghland pay all agricultural enpl oyees
back pay at the rate of their normal wages as of Novenber 29, 1977, fromfive
days after this decision until the occurrence of the earliest of the
fol | ow ng conditions:

(1) the date the Respondent bargains to agreenent wth
the Whion on those subjects pertaining to the effects of
the plant shutdown on its enpl oyees; (2) a bona fide
inpasse in bargaining;, (3) the failure of the Lhion to
request bargaining wthin 5 days of this Decision, or
conmence negotiations wthin 5 days of the Respondent's
notice of its desire to bargain wth the Uhion; or (4)

t he subsequent failure of the Lhion to bargain in good
faith; but in no event shall the sumpaid to any of these
enpl oyees exceed the amount he woul d have earned as wages
from. . . the date on which the Respondent term nated
its . . . operations, to the tine he secured equi val ent
enpl oynent el sewhere, or the date on whi ch the Respondent
shal | have offered to bargai n, whi chever occurs sooner;
provi ded, however, that in no event shall this sumbe

| ess than these enpl oyees woul d have earned for a 2-week
period at the rate of their normal wages when last in the
Respondent ' s enpl oy.

211 NLRB 692.

Havi ng found that Respondents, and each of them unlawful |y
refused to furnish the UFWw th infornati on requested by it relevant to the
preparation for and conduct of collective bargaining, 1 shall recommend that
the requested infornation be forwarded in witing to the UFWat an address
it dgsi gnates wthin 14 days of receipt of the Decision and Oder of the
Boar d.

In view of Respondent San Qenente's refusal to bargain during
the initial certification year, and in order to insure that its enpl oyees
wll be accorded the services of their selected bargaining representative
for the period provided by law, | shall recommend that the Lhion's initial
certification be extended for one year fromthe date on which Respondent
San d enente commences bargai ning in good faith wth the Uhion. 88/

Havi ng found that Respondent H ghl and unl awful Iy renoved
Franci sco Ruiz Quzman fromshed work on April 26, 1977, | shall recomrend
that Respondents jointly and severally be ordered to nake Rui z whol e for any
| oss of overtine pay resulting fromH ghland's unl awful act together wth
interest thereon at 7% per annum

Havi ng found that Respondent H ghland unl awful |y refused to
assign Sal vador Ramirez Ramrez to work as a harvest tractor

88/ AdamDairy, supra, at pp. 30-31.
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driver during the 1977 corn harvest, | shall recomend that Respondents
jointly and severally be ordered to make Ramrez whol e for any |oss of pay
resulting fromH ghland' s unlawful act together with interest thereon at 7%
per annum

Havi ng found that Respondent H ghl and Ranch unl awf ul I y di schar ged
and evicted fromtheir |abor canp Fermin Gl van Torres, Sal vador Ramrez
Ramrez, Jose Magana Martinez and Sal vador Hores, on Novenber 1, 1977, |
shal | recommend that Respondents jointly and severally be ordered to nake each
whol e for any loss of pay resulting fromH ghl and' s unl awful act, together
wth interest thereon at the rate of 7% per annum | shall al so recommend t hat
Respondents jointly and severally be ordered to make Gal van, Ramrez, Magana
and Hores whole for any loss suffered as a result of his unlawf ul eviction.
S nce each of the four was reinstated pursuant to court order during early
Novenber, | shall recommend that the pay loss and | oss attributable to the
eviction be limted to the period i n Novenber, 1977, when each was of f work
because of his unl awful di scharge.

Havi ng found that Respondent H ghl and unl awf ul | y di schar ged
Franci sco Perez Navarro on August 9, 1977, | shall recommend that Respondents
jointly and severally be ordered to nake himwhol e for the | oss of pay
resulting fromH ghland' s unlawful act, together wth interest thereon at the
rate of 7%per annum | shall further recommend that Respondent San d enente
offer himimmedi ate and full reinstatenent to his forner or a substantially
equi val ent | ob. 89/

Havi ng found that Respondent H ghl and Ranch unl awful |y di scharged
Sal vador Quzman Qtiz on August 24, 1977, | shall recommend that Respondent
H ghl and Ranch be ordered to make hi mwhol e for any | oss of pay resulting from
its unlawful act, together wth interest thereon at the rate of 7% per
annum 90/

Havi ng found that Respondent H ghl and Ranch unlawful |y refused to
grant Bartol o Prado Navarro an energency | eave on Septenber 2, 1977, | shall
recommend that Respondents jointly and severally be ordered to nake hi mwhol e
for any loss of pay resulting fromH ghland's unlawful act for the period
commenci ng after Septenber 19, 1977 (the Monday fol | ow ng the expiration of
t he

89/1 recommend that San A enente, as the successor to H ghland, ¥e
required to offer reinstatenent because Perez, unlike the other
di scrimnatees, was not returned to work during the period of Hghland' s
operations. Hs unlawf ul discharge cannot be fully renedi ed without an of fer
of reinstatenent.

90/Since Hghland is no | onger operating, a reinstatenent order
directed against it would be unavailing. | shall not recommend that such an
order issue wth respect to San denente since the underlying charge was not
filed until Decenber 19, 1977. and | have found that San denente i s not
char geabl e wi th know edge t her eof .
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request ed two-week | eave of absence) and endi ng the date upon whi ch he
was unconditional ly offered reinstatenent.

In order to nore fully renedy Respondent H ghl and' s unl awf ul
conduct, | shall recommend that it shall nake known to all persons inits
enpl oy at any tine during the period fromJuly 28, 1977, to Decenber 1, 1977,
that it has been found to have violated the Agricultural Labor Rel ations Act,
that it has been ordered to nmake certain of its forner enpl oyees whol e for
wage | osses resulting fromits unlawful acts, and that it has been ordered to
bargain wth the United Farm\Wrkers about the effects of its having ceased
to be an agricultural enployer, and that it has been ordered to cease
violating the Act and not to engage in future violations.

To this end | shall recommend:

(1) That Respondent H ghland be ordered to execute and to nail a
copy of the attached Notice to Forner H ghl and Ranch Enpl oyees to each person
inits enploy at any tine during the period cited above to the address for
sai d person furnished Respondent by the Regional Orector, San D ego Regi on.

(2) That upon translation of the Notice into Spanish by a Board
agent, Respondent shall reproduce sufficient copies of the Notice in English
and Spani sh for the purposes set forth above.

(3) That Respondent H ghl and Ranch shall notify the San D ego
Regional Drector inwiting, wthin 30 days of the receipt of this proposed
order, what steps have been taken to conply wth it, and that Respondent
shal |, upon request, notify the Regional DOrector periodically what further
steps have been taken in conpliance with the proposed order.

In order to nore fully renedy Respondent San d enent e’ s unl awf ul
conduct, | shall recommend that it shall make known to its enpl oyees that it
has been found in violation of the Agricultural Labor Relations Act, that it
has been ordered to nake its enpl oyees whol e for | osses of pay resulting from
its unlawful acts, that as a successor to H ghland Ranch it has been found to
be jointly and severally liable wth Hghland Ranch for certain unlawful acts
of Hghland Ranch, that it has been ordered to offer reinstatenent to a
former H ghl and Ranch enpl oyee, and that it has been ordered to cease
violating the Act and not to engage in future violations.

To this end | shall recommend:

(1) That Respondent San denente be ordered to distribute a copy
of the attached Notice to San d enente Enpl oyees to each of its enpl oyees.

(2) That Respondent San denente be ordered to post the Notice

at all places at San Qenente Ranch where notices affecting enpl oyees are
custonmarily posted for a period of 60 days.
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(3) That the Notice be posted and distributed in both Spani sh
and Engl i sh.

(4) That Respondent San d enente shall preserve and, upon request,
nake available to the Board, and its agents, for examnation and copyi ng, all
records rel evant and necessary to a determnati on of the anounts due
enpl oyees under the terns of the recommended order.

(5) That Respondent San d enente shall execute the Notice to San
d enent e Enpl oyees attached hereto, and upon its translation by a Board agent
into Spani sh, shall reproduce sufficient copies in each | anguage for the
pur poses set forth herein.

(6) That Respondent San denente shall post copies of the
Notice for 60 consecutive days at places to be determned by the Regi onal
Drector and shall exercise due care to replace any Notice whi ch has been
altered, defaced or renoved.

(7) That Respondent San O enente shall mail copies of the attached
Notice to San d enente Enpl oyees, in appropriate | anguages, wthin 30 days
fromthe receipt of this proposed order, to all enpl oyees enpl oyed between
Decenber 9, 1977, and the date on which San d enente commences to bargain in
good faith and thereafter bargains to contract or inpasse.

(8) That Respondent San O enente shall notify the San O ego
Regional Drector inwiting, wthin 30 days of the recei pt of this proposed
order, what steps have been taken to conply wth it, and that Respondent
shal |, upon request, notify the Regional Drector periodically what further
steps have been taken in conpliance wth the proposed order.

The conpl aint prays that the General Gounsel be awarded reasonabl e
attorneys' fees, costs of litigation and costs of investigation. Respondent
San d emente persuasi vel y argues that the rational e of Wstern Conference of
Teansters (V. B. Zaninovich and Sons, Inc.), 3 ALRB No. 57 (1977), requires
rejection of the requested anward. Certainly presenting a defense wth respect
to a maj or issue not yet decided by the Board cannot be regarded as fri-
vol ous, nor can the need to nount a defense be regarded as frivol ous when the
General (ounsel seeks to hold San denente liable for unl awful acts of
H ghl and Ranch.

A though the issues tried by Hghland are not unique, their
di sposition in nost instances depended upon credibility resol utions.
Respondent H ghl and' s version of the facts with respect to the various
viol ations charged constituted something nore than a frivol ous defense. Adam
Dairy, supra, at p. 32, n. 10.

| shal I_ not r_ecomrend that_ t he C_Eener_al Qounsel be awar ded
attorneys’ fees, litigation costs or investigation costs.

UYoon the basis of the entire record, the findings of fact, the
conclusions of law and pursuant to Section 1160.3 of the

- 56 -



Act, | hereby issue the follow ng recomended:
CROER

Respondent H ghl and Ranch, its officers, agents, representatives,
successors and assi gns, and Respondent San d emente Ranch, Ltd., its officers,
agents, representatives and assigns, shall:

(1) GCease and desist from

(a) DO scouraging enpl oyees' nenbership in, or activities on
behal f of the UFW or any other |abor organization, by termnating or by
ot herw se di scrimnating agai nst enpl oyees in regard to their tenure of
enpl oynent or any termof condition of enploynent, except as authorized by
Section 1153(c) of the Act.

(b) Refusing to bargain collectively in good faith wth the
UFWas the excl usive representative of its agricultural enpl oyees as required
by Sections 1153(e) and 1155.2(a) of the Act, and in particular: (1) refusing
to neet at reasonabl e times and confer in good faith and submt neani ngful
bar gai ni ng proposal s wth respect to wages, hours and other terns and
conditions of enployrment; (2) refusing to furnish the UFWw th rel evant and
necessary infornation requested for purposes of bargaining, and (3) maki ng
unilateral changes in terns and conditions of enploynent of its enpl oyees
w thout notice to and bargaining with the UFW

(c) In any other manner interfering wth, restraining or
coerci ng enpl oyees in the exercise of those rights guaranteed themby Section
1152 of the Act.

(2) Respondent H ghl and Ranch and Respondent San
Qenente shall jointly and severally take the follow ng affirnative action
whi ch is deened necessary to effectuate the policies of the Act:

(a) Make Franci sco Rui z Quznan whol e for any | oss
of overtine pay incurred because of his discrimnatory renoval fromthe shed
crewon April 26, 1977, and because of the discrimnatory refusal to return
himto the shed crew, together wth interest thereon at the rate of 7% per
annum

(b) Make Sal vador Ramrez whol e for any | oss of pay he nay
have suffered because of the discrimnatory refusal to assign himto tractor
driving during the 1977 corn harvest, together wth interest thereon at the
rate of 7% per annum

(c) Make Fermin Gal van Torres, Salvador Ramrez Ramrez, Jose
Magana Martinez and Sal vador FH ores whol e for any |l oss of pay incurred during
Novenber, 1977, because of his discrimnatory di scharge on Novenber 1,
together wth interest thereon at the rate of 7%per annum and nake each of
themwhol e for any | oss incurred by reason of his eviction fromthe | abor canp
of Respondent H ghl and Ranch on Novenber 1, 1977.

- 57 -



(d) Gfer Francisco Perez Navarro i nmedi ate and
full reinstatement to his forner or a substantially equival ent job w thout
prejudice to his seniority or other rights and privil eges and nmake hi mwhol e
for any | oss of pay incurred because he was. discrimnatorily di scharged on
August 9, 1977, together wth interest thereon at 7% per annum

(e) Make Bartol o Prado Navarro whol e for any | oss of pay
i ncurred because of the discrimnatory refusal to grant hi man energency
| eave on Septenber 2, 1977, together with interest thereon at the rate of 7%
per annum

_ (f) Preserve and, upon request, nake available to the Board
and its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due enpl oyees under the terns of
this Qder.

(3) Respondent H ghl and Ranch shal|l take the fol | ow ng additi onal
affirmati ve action deened necessary to effectuate the policies of the Act:

(a) Make Sal vador Quznman Qtiz whole for any | oss of pay he
nmay have suffered because of his discrimnatory discharge, together wth
interest thereon at the rate of 7% per annum

(b) Won request, bargain collectively wth the UFWw th
respect to the effects upon its enployees of its termnation of operations,
and reduce to witing any agreenent reached as a re suit of such bargai ni ng.

(c) Pay its termnated enpl oyees their nornal wages for the
period set forth in this Decision.

(d) Furnish the UFWw th the infornation requested by it
relevant to the preparation for and conduct of collective bargaining.

(e) Execute the Notice to H ghl and Ranch Enpl oyees attached
hereto. Won its translation by a Board agent into appropriate | anguages,
Respondent shal |l thereafter reproduce sufficient copies in each | anguage for
the purposes set forth hereafter.

(f) Mail copies of the attached Notice in appropriate
| anguages, within 30 days fromreceipt of this Oder, to all enpl oyees
enpl oyed between July 28, 1977, and Decenber 1, 1977.

(g) Notify the Regional Drector in witing, wthin 30 days
fromthe date of the receipt of this Oder, what steps have been taken to
conply wth it. Uoon request of the Regional Director, Respondent shall
notify himperiodically thereafter in witing what further steps have been
taken in conpliance wth this Oder.

(4) Respondent San denente shall take the followng affirnative
action deened necessary to effectuate the purposes of
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the Act:

(a) Woon request, bargain collectively wth the UFWas the
exclusive representative of its agricultural enployees, and, if an
under standi ng i s reached, enbody such understanding in a signed agreenent.

(b) Furnish to the UFWthe information requested by it
relevant to the preparation for and conduct of collective bargaining.

(c) Make whol e those enpl oyees enpl oyed by Respondent San
denente in the appropriate bargaining unit at any tinme between the date of
Respondent's first refusal to bargain at about Decenber 9, 1977, to the date
on whi ch Respondent San d enent e commences col | ective bargai ning i n good
faith and thereafter bargains to contract or inpasse, for any | osses they nay
have suffered as a result of the aforesaid refusal to bargain in good faith,
as those | osses have been defined in AdamDairy, 4 ALRB No. 24 (1978).

_ (d) Preserve and, upon request, nake available to the Board
and its agents, for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due enpl oyees under the terns of
this Qder.

(e) Execute the Notice to San d enente Enpl oyees attached
hereto. Won its translation by a Board agent into appropriate | anguages,
Respondent shal | thereafter reproduce sufficient copies in each | anguage for
the purposes set forth hereafter.

(f) Post copies of the attached Notice for 90 consecutive
days at places to be determined by the Regional Orector. Respondent shall
exerci se due care to replace any notice which has been altered, defaced, or
r enoved.

(g) Mail copies of the attached Notice in appropriate
| anguages, wthin 30 days fromreceipt of this Oder, to all enpl oyees
enpl oyed bet ween Decenber 9, 1977, and the date on whi ch Respondent commences
to bargain in good faith and thereafter bargains to contract or inpasse.

(h) Arepresentative of Respondent or a Board agent shall
read the attached Notice in appropriate | anguages to the assenbl ed enpl oyees
of Respondent on Conpany tine. The reading or readings shall be at such tines
and pl aces as are specified by the Regional Drector. Follow ng the reading,
the Board agent shall be given the opportunity, outside the presence of
supervi sors and nmanagenent, to answer any questions enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional D rector
shall determne a reasonable rate of conpensation to be paid by Respondent to
all non-hourly wage enpl oyees to conpensate themfor tine |ost at this
readi ng and t he questi on-and-answer peri od.

(i) Notify the Regional Drector in witing, wthin 30 days
fromthe date of the receipt of this Oder, what steps have
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been taken to conply wth it. Uon request of the Regional DO rector,
Respondent shall notify himperiodically thereafter in witing what further
steps have been taken in conpliance wth this Oder.

It is further recormended that the certification of the United Farm
Vorkers of Arerica, AFL-A Q as the excl usive bargai ning representative for
Respondent' s agricultural enpl oyees be extended for a period of one year from
t he date on whi ch Respondent San d enmente comrences to bargain in good faith
wth said Union.

It is further recommended that all allegations contained in the
conplaint and not found to be violations ox the Act be di sm ssed.

DCated: Septenber 6, 1978
AR ALTURAL LABCR RELATI ONS BOARD

T
r H '__.-"' - d
.'J' ‘A —_— ) } F
= 1 o T ——
By

" Robert LeProhn
Admni strative Law Ofi cer

——
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NOT CE TO H GHAND RANCH BEMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to neet and bargai n
about a contract wth the UFW The Board has ordered us to mail this Notice
and to take certain other actions. V¢ wll do what the Board has ordered, and
also tell you that:

The Agricultural Labor Relations Act is alawthat gives farm
workers these rights:

(1) To organi ze thensel ves;
(2) To form join or help any union;

(3) To bargain as a group and to choose anyone they want to speak
for them

(4) To act together wth other workers to try to get a contract or
to help or protect each other; and

(5) To decide not to do any of these things.

Because this is true, we promse you that:

- VE WLL, on request, neet and bargain wth the UFWabout a contract
because it was the representative chosen by our enpl oyees.

VE WLL pay each of the enpl oyees enpl oyed by us on Novenber
29, 1977, their norrmal wages for a period required by a Decision and QO der
of the Agricultural Labor Rel ations Board.

VE WLL jointly and severally wth San d enente Ranch, Ltd., give
back pay and interest as required by a Decision and O der of the Agricultural
Labor Rel ations Board to the fol | ow ng:

Franci sco Perez Navarro
Fermn Gal van Torres

Sal vador Ramrez Ramrez
Jose Magana Marti nez

Sal vador F ores Franci sco
Rui z Quznan Bartol o Prado
Navar r o

VE WLL jointly and severally wth San denente Ranch, Ltd., pay
the foll ow ng enpl oyees for |osses resulting fromtheir eviction fromthe
H ghl and | abor canp:

Fermn Gal van Torres

Sal vador Ramrez Ramrez
Jose Magana Marti nez

Sal vador H ores

Il



H GHLAND RANCH | NC

By

(Representati ve) (Title)

This is an official notice of the Agricultural Labor Rel ations Board,
an agency of the Sate of Galifornia.

DO NOT REMOVE (R MUTI LATE



NOT CE TO SAN CLEMENTE RANCH  LTD.  EMPLOYEES

The Agricultural Labor Relations Board has found that we have
violated the Agricultural Labor Relations Act by refusing to neet and bargain
about a contract wth the UFW The Board has ordered us to post this Notice
and to take certain other actions. V& wll do what the Board has ordered,
and, also tell you that:

The Agricultural Labor Relations Act is a lawthat gives farm
wor kers these rights:

(1) To organi ze thensel ves;
(2) To form join or hel p any union;

(3) To bargain as a group and to choose anyone they want to speak
for them

(4) To act together wth other workers to try to get a contract
or to help or protect each other; and

(5) To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL, on request, neet and bargain with the UFWabout a
contract because it is the representative chosen by H ghl and Ranch enpl oyees
and we are a successor to H ghland Ranch.

VEE WLL rei nburse each of the enpl oyees enpl oyed by us after
Decenber 9, 1977, for any loss of pay or other economc benefits sustained by
t hem because we have refused to bargain wth the UFW

VE WLL reinstate Francisco Perez Navarro to his fornmer job at
H ghl and Ranch and jointly and severally wth H ghl and Ranch gi ve hi m back
pay plus 7%interest for any | osses he had while he was of f work.

VE WLL jointly and severally with H ghl and Ranch gi ve back pay
plus 7%interest to Fermn Gal van Torres, Salvador Ramrez Ramrez, Jose
Magana Martinez and Sal vador Hores for any | osses that they had while they
were of f work in Novenber, 1977. Ve WLL jointly and severally wth H ghl and
Ranch pay these persons for any | osses suffered as a result of their eviction
fromthe Hghland | abor canp on Novenber 1, 1977, plus 7%i nterest.

VE WLL jointly and severally wth H ghl and Ranch gi ve pay pl us
7%interest to Salvador Ramrez Ramrez for any | osses he had by not bei ng
assigned to drive harvest tractor during H ghland Ranch's 1977 corn harvest.

VE WLL jointly and severally wth H ghl and Ranch gi ve pay pl us

7%interest to Francisco Riuiz Quzman for any | oss of overtine work he had
because he was taken of f packi ng shed work.
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VE WLL jointly and severally wth H ghl and Ranch gi ve pay plus 7%
interest to Bartolo Prado Navarro for any | oss of pay he had by bei ng deni ed an
energency | eave of absence.

SAN QLEMENTE RANCH  LTD.
By

(Represent ati ve) (Title)

This is an official notice of the Agricultural Labor Relations Board, an agency
of the Sate of California.

DO NOI REMOVE (R MUTI LATE
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